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TOPICAL INDEX 


From July to December, 1919, inclusive. 


I. Control and Regulation in General. 


(2) Statute invalidating insurance issued without compliance with sections 
as to office of insurer does not require brewing company to 
comply therewith by placing itself under jurisdiction of insurance 
commissioner before making contract guaranteeing performance 
of lease by one of its customers. James Eva Estate v. Mecca Co. 
(Cal.) cence 

Regulation of fire insurance rates falls within police power of state ‘and 
is purely legislative in character. State ex rel. Waterworth v. 
Harty, Supt. Ins. Dept. (Mo.) 

Under police power, state may fully and completely regulate insurance 
business. Lewelling v Manufacturing Woodworkers’ Under- 
writers (Ark.) 

Title of insurance act held sufficient to fairly indicate the general object, 
and not violative of eae at provisions. G. P. Farmer Coal 
& Supply Co. v. Albright (N. J.).........- 

Fidelity bonds issued to bank, in consideration of premiums, indemni- 
fying against defalcation, are insurable contracts. Southern 
Surety Co. v. Citizens’ State Bank of Hempstead (Tex.) 

Supreme Court has no jurisdiction on ground constitutional question 
is involved, of appeal in suit defended on ground assured com- 
mitted suicide while sane and that controlling statute is uncon- 
stitutional—where discussion of constitutionality of statute would 
be simply academic because not essential to determination of 
appeal in which argued, construction of Constitution is not in- 
volved and Supreme Court has no jurisdiction. Rollins v. 
Businese Men’s Acc. Ass’n of A. (Mo.) 

Only premiums actually received in cash during year are “income re- 
ceived within the year” within Excise Tax Act. Lumber Mut. 
Fire Ins. Co. v. Malley (U. S.)......... Ce rcccccessccvecesesceses 

Under Federal Income Tax Act, in computing gross income, life com- 
pany may not exclude dividend paid to policy holder, even 
though for redundancies previously paid, unless it has received 
premiums from him during tax year, and then only to amount 
of such premiums—so-called dividends paid to policy holders 
by mutual level premium life company may not be deducted 
from gross income in ascertaining net income—interest on re- 
dundancies of premiums for previous years, allowed to remain 
with company under the contract, when paid to policy holder 
constitute a dividend—under policies providing payment to 
beneficiaries in installments on death of insured, and for interest 
on deferred installments, interest so paid is not a dividend. Le- 
derer, Collector Int. Rev., v. Penn Mut, Life Ins. Co. (U. S.)... 

Under State excise law, “gross amount of premiums received” means 
gross amount of premiums stipulated on face of policies in 
force for the period. State ex rel. Northwestern Mut. Life 
Ins. Co. v. Tomlinson, Supt of Ins. 

Judgment of circuit court setting aside insurance superintendent's 
order refusing to increase rates is appealable. State ex rel. 
Waterworth v. Harty, Supt. of Ins. Dept. 

Illinois insurance company which transacted business from main 
office in Chicago, largely by mail, held “not engaged in business’ 
in Nebraska, to subject it to service of process. Pembleton v. 
Ill, Coml. Men’s Ass’n (IIll.) 

Verdict for plaintiff unauthorized by evidence. 

& Son (Ga.) 

Where insurer corporation is insolvent, insurance commission of state 
under whose laws organized, had statutory right and duty to take 
charge of all property and credits of insolvent in own state and 
others, where, statute recognizes and accepts such chartered rights, 
for the purpdse of settling with creditors. Kinsler v. Casualty Co. 
of America (Neb. ; 

Statute relative to insolvency of insurance corporations, held not in- 
tended to limit scope so that no receiver shall be appo’nted ex- 
cept under prescribed conditions—power of Illinois courts to 
appoint receiver for insolvent foreign insurance companies li- 
censed in state inheres in courts of equity. People ex rel. Potts 
v. Continental Benev. Ass’n (IIll.) 

In action for premiums by foreign company, complaint, alleging com- 
pany was authorized to transact business and maintain office in 
state, held to plead contract made within state—complaint not 
alleging company was so authorized at time of entering contract 
on insufficient. Automobile Ins. Co. of Hartford v. Barondess 


II. Insurance Companies. 
(A) STOCK COMPANIES. 


(33) Note given for stock in proposed company cannot become property 
of company until proper sum has been deposited with commis- 
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sioner, and subscription price of stock is property of commis- 
sioner, and not of company, the company or receiver having no 
interest therein, company being no more than agent or commis- 
sioners—in action of commissioner to cancel note given for stock 
court may not cancel note where commissioners are not made 
parties to action, but plaintiff is entitled to injunction against 
transfer of note to innocent pare. Lucero v, oerenes Life 
Ins. Co. (Colo.). 

AGENCY FOR APPLICANT OR INSURED. 

Plaintiff, policy holder in mutual life assessment company, suing in 
equity to cancel amendment to articles of incorporation creating 
surplus fund, had burden of negativing association’s power to 
do so—such company had power to create such fund. Pyle v. 
National Life Ass’n of Des Moines (10W@)......cseseeeeeesesers 

Where officers of society, vested with authority to enact all necessary 
by-laws, fail to formally adopt by-laws adopted at meeting of 
members, these by-laws cannot be assailed for want of formal 
adoption by member who accepted certificate there under or by 
his beneficiaries. Dunn v. Physicians’ Cas. Ass’n of Amer. 
(Neb.) 


Insurance Agents and Brokers. 


AGENCY FOR INSURER. 

Time and money expended by agent in establishing agencies, being 
contemplated by parties, constitutes sufficient consideration for 
agent’s option to terminate upon 90 days’ notice. Merchants’ 
Life Ins. Co. v. Griswold (Tex.)...... ssaneae 

Where defendant, agent of insurer, simply quoted rates and said it 
hoped to receive insurance order, statement was insufficient to 
constitute inquirers agents of defendant, agent of insurer—state- 
ment of insurer’s agent that if inquirer would advise details of 
risk they would protect shipment, conferred no authority upon 
inquirer in name of such agent—where defendant agent, sued 
for breach of alleged contract to procure insurance, in letter to 
parties attempting to procure insurance for other parties, said, 
“We have another agent up the sound,” such does not of itself 
prove existence of nor create agency in persons written to, al- 
though inferring writer-proposed to give addressees authority to 
do given thing in special manner. Lauridsen v. Bowden, Gazzam 
B AFROIE CWABR.) cc ccccccccccccsvcccccccvccscescoceseesesccccce 

Agency, one of ten soliciting for insurer in city, employing no sub- 
agents, without power to pay losses or compromise claims, and 
which solicits for other insurers is not “managing agent.” Order 
for examination of officers of agency, becoming such long after 
transaction took place, and without personal knowledge thereof, 
was improper. Blasius v. Hartford Fire Ins. Co. (N. Y.).......-. 

That agent has policies signed by officers, effective when countersigned 
by him, is sufficient evidence of omy: Standard Fire Ins. Co. v. 
Buckingham (Tex.) ....... ce ceeeecsesesseeocctescoe 

Declaration by agent that he is authorized to collect premiums is of 
no effect and not binding on company. Hinkson v. Kansas City 
Life Ins. Co. (Ore.). eocces 

In absence of information that agent's “authority ‘is limitea’ to place of 
office, insured may presume authority to cover property elsewhere. 
Standard Fire Ins. Co. v. Buckingham (TexX.).......seeecseeees 

Where agent and employee of agents issued policy of principal, insurer, 
on his own property in face of approaching tornado without 
knowledge and consent of insurer or its agents, he perpetrated 
legal fraud and cannot recover. Commercial — Ltd., v. 
Winstead (Tex.) ... eocccs écaboocveece 

Rule is followed that when instructed to do 80, must cancel 
policy or be liable for subsequent loss, unless valid reason for 
failure is shown. No material error resulted from failure to set 
out or read policy to jury. St. Paul F. & M. Ins. Co v. 
Bigger (Kan.) 

Where contract between foreign’ insurer ‘and its agent ‘allowed’ commis- 
sions, agent could not recover commissions on insurance written 
before he had been authorized to act as agent by insurance com- 
missioner. Reilly v. Prudential Ins. Co. (Pa@.).....cccseeceseeees 

Amendments set forth cause of action for renewal commissions and 
court erred in dismissing upon general demurrer. Wilkinson 
v. Zater-Bouthern Lite Ins. Ca. (GO). vescoccccesccsvcccccecess 

Where life insurance company gave agent contract terminable at will 
of either party, without cause or notice, original terms of which 
were modified to provide additional reward for additional serv- 
ices, provision that, should contract terminate by resignation, 
death, dismissal or otherwise during the year, salary or com- 
mission received should be in full of'all claims and demands, 
were in nature of forfeiture and will not be enforced, in absence 
of clear proof they were so intended—such contract consisting 
in part of writing and in part of oral agreements is construed 
as meaning that which agent had received up to time of termi- 
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nation, and that he forfeited anything that might accrue on 
subsequent business, and to contemplate full adjustment and 
settlement of accounts on termination of agency. Teague v. 
Amer. Nat. Ins. Co. (Tex.) 

(85) Where agent bound himself to engage in no other business during life 
of contract and spent time and money establishing agencies 
within his territory, and company did not cease doing business as 
provided in contract, but voluntarily amended charter so it could 
no longer write assessment insurance and there could no longer 
be renewals or commissions thereon, it terminated the agency 
and was liable for damages for breach—in action against com- 
pany for such breach, offer of contract to write on level premium 
plan is material only as far as it tends to red&ace the amount 
of recovery—such agent was under no obligation to accept em- 
ployment of such inferior quality until he had tried to obtain 
other satisfactory employment—whether he agreed to work 
under such inferior contract and company annulled it on ground 
of agent’s bad faith in going to work for other company, was 
issue of fact for jury and was found for plaintiff—where com- 
pany breached contract by ceasing to write the kind of insurance 
embraced in agreement it became liable for all damages reason- 
ably resulting—agent’s suit for such damages was properly 
brought, although before stipulated termination of contract, and 
it was not error to submit that company was indebted to agent 
on renewal contracts—where amount of damages depended 
largely upon* amount of policies written, which would not have 
lapsed during contract, and which amount in no case could have 
been reduced to a certainty and which might have been shown 
most satisfactorily by experts, evidence such that jury’s verdict 
for plaintiff cannot be said to be unsupported. Merchants’ Life 
Ins. Co, v. Griswold (Tex.) ‘ es 

Agents authorized to contract for risks, collect or receive premiums and 
deliver policies may confer same powers upon subordinate if not 
of personal nature. Home Ins. Co. of N. Y. v. Strange (Ind.).... 

Policy provisions that agents shall not have authority to collect re- 
newal premiums and that company shall not be responsible for 
act of agents in accepting notes and extending payments are 
valid, but may be waived or modified by insurer. Hinkson v. 
Kansas City Life Ins. Co. (Ore.) 

Provisions of application and policy, limiting agent’s authority, are 
binding upon insurer and insured. Northwestern Nat. Life Ins, 
Co. v. Evans (Tex.) 

In action for breach of contract to procure insurance, rights of plain- 
tiff are to be considered as if he had read communication be- 
tween parties attempting to procure insurance for him and de- 
fendant insurance agents, bearing upon question of agency. 
Lauridsen v. Bowden, Gazzam & Arnold (Wash.) 

Can be no rectification of act of parties attempting to procure insur- 
ance as agents of agency, where there was no proof of agency 
on part of performers of act. Lauridsen v. Bowden, Gazzam & 
Arnold (Wash.) 

If insurer issued policy with knowledge agent had represented that 
premiums paid on canceled policy would be credited on new, it 
was bound by such representations. Northwestern Life Ins, Co. 
v. Evans (Tex.) 


Notice to agent is notice to insurer although not communicated to it. 
Home Ins. Co. v. Strange (Ind.) 

Knowledge of agent as to insured premises is “chargeable ‘to “Insurer. 
Williams Mfg. Co. v. Insurance Co, of No. America (Vt.)........ 


AGENCY FOR APPLICANT OR INSURED. 


Broker, authorized to negotiate insurance for insured was its genera! 
agent and securing policy was within scope of his authority where 
he had previously secured others. Globe & Rutgers Fire Ins. Co. 
v. Warner Sugar Ref’g Co. (N. Y.)...... oneeet 


Broker, who solicited automobile owner’s application and obtained 
policy from insurer’s agent was not thereby constituted insurer’s 
agent. Sheridan v. Mass. F. & M. Ins. Co. (Mass.) 


Statute declaring solicitor of application for life insurance shall be 
regarded as agent of insurer is not applicable to accident policies. 
Randall v. Travelers’ Ins. Co. (Mich.) 


Sending notice of expiration to broker was not evidence that insurer 
authorized broker to bind it by oral contract or by agreement 
to issue policy—statements made by broker, after expiration of 
fire and theft policy, that owner would be held covered with 
insurance, held inadmissible to establish agency of broker—evi- 
dence held insufficient to warrant finding that such broker had 
any authority to act for insurer. Sheridan v. Mass. Fire & 
Marine Ins. Co. (Mass.) 


Where contract is made by agents to keep certain property insured, 
owner need not subsequently ratify. Dalton v. Norwich Union 
F. I. Co. (Tex.).. 
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IV. Insurable Interest. 


41156) Lessee would have insurable interest in improvements made by it at 
Own expense, though lease obligated lessor, in case of partial 
destruction to restore premises. Phenix Ins. Co. v. Schulman 
Co. (Va.) 

Where husband and wife were in possession of farm under ‘provisions 
that after possession for six years under certain conditions and 
certain rentals, wife was not to receive deed, husband had in- 
surable interest during the six years. Pearman v. Farmers’ 
Mut. Fire Ina. Co. of Chariton Co. (Mo.)....... ee 

Interest of purchasers under installment land contract giving pos- 
session and providing for conveyance on full payment is in- 
surable. In re Boshardt’s Estate (N. Y.) 

Purchaser of property on conditional sale has insurable interest to 
extent of payments on account. Coniglio v- Conn. Fire Ins, 
Co. (Cal.) 

Where grantee acknowledged unpaid indebtedness to grantor for im- 
provements, grantor had equitable lien — to give insurable 
interest. Taylor v. Northern Ins. Co. (R 

Relationship of grandnieces, beneficiaries, was. es remote to constitute 
insurable interest, unless they had reasonable ground to expect 
that she would have contributed to their welfare. American Nat. 
Ins. Co. v. Wallace (Tex.). evccccccecccces 


Where policy is payable to guardian, no recovery can be had unless such’ 


beneficiary is guardian of person who had insurable interest in life 
of insured or unless guardian had such interest. Amer. Nat. 
Ins. Co. v. Wallace (Tex.)...... ecccccccccccccce . 

(119) While one without interest cannot take out. policy. any one has right, 
voluntarily. to designate beneficiary. King v. Metropolitan Life 
Ins. Co. (Mo.) 

(121) Assignment of life policy to ‘assignee having no insurable ‘Interest in 
life of insured is void as against — policy. Milliken v. 
Haner (Ky.) 

(122) Assignment of policy. with wagering intent, to ‘one having no insurable 
interest, is invalid, but does not invalidate policy—proceeds 
received by assignee are recoverable for benefit of deceased’s 
estate. Finnie v. Walker (U. 8.) 


Vv. The Contract in General. 
(A) NATURE, REQUISITES, AND VALIDITY. 


(124) Exact duplicate, issued in place of mutilated original, is not new 
policy and does not effect rights of parties. State Mut. Life Ins. 
Co. v. Rosenberry (Tex.) 

(125) Where application was written and delivered to agent in Buffalo and 
thence mailed to insurer in Philadelphia, and first payment was 
made to agent in Buffalo and policy mailed to insured in Buffalo, 
it is considered a New York contract. Quast v. Fidelity Mut. 
Life Ins. Co. (N. ‘ 

(129) Local agents have authority, upon request, to obligate their principals 
by entering binding memorandum for further insurance, where 
they would have had authority to place such insurance forth- 
with. Dalton v. Norwich Union F. I. Co, (Tex.).........eee0- 


County agent, without authority to issue policies or to alter or interpret 
terms, had no apparent authority to bind insurer by interpre- 
tation of clause exempting from liability for death in military 
—, in time of war. Miller v. Illinois Bankers’ Life Ass’n 
(Ark. 


(130) Contract is not complete until minds of parties have met and terms ot 
agreement are understood—application is mere proposal on part 
of applicant and contract is not made until insurer signifies ac- 
ceptance by acts agreed upon by parties or from which the law 
raises the presumption of acceptance. Cherokee Life Ins. si 
v. Brannum (Ala.).......... ee 


In action against insurer for negligence in delaying action on enet- 
cation, in failing to notify applicant of delay or occasion there- 
for, and in failing to deliver policy during lifetime, evidence 
held insufficient to sustain judgment for plaintiff—life insurance 
is contract and meeting of minds of parties is essential to execu- 
tion. Meyer v. Central States Life Ins. Co. (Neb.)....... ° 


Oral contracts on automobile against fire and theft are binding. 
Sheridan v. Mass. F. & M. Ins. Co. (Mass.) 


(181) Parol insurance, comprehending the subject, the time, the amount, the 
parties and the premium contains all essential elements of bind- 
ing contract and is enforceable. Mass. Bonding & Ins. Co. v. 
Vance (Okla.) coseoe veces 


Common law contract need not be in writing, whole contract need not 
be in policy, and insurer may be bound by slips and memoranda. 
Cherokee Life Ins. Co. v. Brannum (Ala@.)....ccscccccseseeseces 

Agreement to insure against fire need not be in writing. Strusewski 
v. Farmers’ Fire Ins. Co. (N. Y.) 
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(132) Common law contract need not_be in writing, whole contract need not 
be in policy, and insurer may be bound by slips and memoranda. 
Cherokee Life Ins. Co. v. Brannum (Ala.) 

Oral contract of present insurance or insurance to be effective trom date 
is valid. Quinn-Shepherdson Co. v. U. 8. Fid. & Guar. Co. (Minn.). 

Where local agents have agreed to keep certain property insured and 
have entered binding memorandum on books, they may, prior 
to loss and upon cancellation of first agreement, bind another 
company by subsequent entry. Dalton v. Norwich Union F. I. 
Co. (Tex.) 

Defendant association held not within statute. 

Comm. Men’s Ass’n (Minn.) 

Where insurer issued policy in lieu of previous policy, under an agree- 
ment it should antedate to inception of original policy, differ- 
ence in premiums to be evidenced by certificate of loan, agree- 
ment was collateral not falling within statute, providing life 
policies must have copy attached to them, to preclude insurer 
from relying thereon in action by assignee for reinstatement— 
in an action by assignee of life policy to have same reinstated, 
fact it was then subject to more than one loan is not action on 
policy to make statute applicable. Exchange Bank of Bloom- 
field v. Illinois Life Ins, Co. (Iowa) 


Where provided that insurance not effective until delivery to and re- 
ceipt by insured of policy, and applicant died before seca. , Roriey 
never became effective. Long v. N. Y. Life Ins. Co. (Wash.) 

Where policy was not delivered nor first premium paid until after 
insured’s death, of which insurer was ignorant, although con- 
dition as to good health was waived, condition as to lifetime of 
assured remained and policy was not enforceable. Cherokee 
Life Ins. Co. v. Brannum (Ala.) 

Where insured was not in good health at delivery of policy, which 
provided it should be void under such conditions, it did not take 
effect—condition requiring good health at delivery is not a 
warranty or statement. Logan v. New York Life Ins. Co. 
(Wash.) 

Provision of good health at delivery was valid, and would defeat if, 
at time of delivery, insured was in ill health contributing to 
death. Burgess v. Pan-American Life Ins. Co. (Mo.). 

Policy on defendant’s wife, tendered by plaintiff- insurer competing 
with others to write policies, held not accepted unconditionally 
during good health of wife, as required by application, company 
never having understood it was accepted or acceptable except 
on condition prescribed by defendant which could not be met. 
Missouri State Life Ins. Co. v. Salisbury (Mo.) 

If insurer sent agent policy essentially different from that insured 
applied for, and if insurer at no time had knowledge thereof or 
assented thereto, insurer is not liable thereon, though not can- 
celed at time of death—generally, when company sends policy, 
contents known to and assented to by insured, to general agent 
for delivery to insured, delivery is effected and contract is of 
force. Williams v. Philadelphia Life Ins. Co. q 

Credit for first premium may be extended and be shown by facts and 
circumstances of application and delivery and by general practice 
of insurer through agent—evidence held insufficient to show in- 
sured’s note, payable to agent, was given and accepted as first 
premium payment—recital on application that first paymnt due 
had been paid in cash has no evidentiary weight as to whether 
note was payment where conceded no such cash payment was 
made. Wagner v. Old Colony Life Ins. Co. (Wis.).... 

Where note was given for first premium, held that policy took effect 
and remained in force until note was due and defaulted—where 
agent accepted such note and settled with insurer for amount 
in excess of his commission, held that though insured defaulted, 
policy remained in force during first year to permit recovery for 
death in that period. Malone v. State Life Tns. Co. (Mo.).... 

Where application, referred to in policy, required payment of first 
premium during good health and it was not paid or tendered 
during good health, previously delivered policy did not become 
effective, despite statement of consideration as premium pay- 
ment “in advance.” Missouri State Life Ins, Co. v. Salisbury 
(Mo.) 

Where there was provision for delivery and payment of first premium 
during good health of insured, and agent had no authority to 
waive, beneficiary could not recover when insured was sick in 
bed when policy was delivered and premium paid. Keasler v. 
Mutual Life Ins. Co. of N. Y¥. (N. C. ere erccccccccccece 

Twenty payment life policy, fully stating consideration, surrender of 
old policy and ten yearly payment, held not violative of statute 
against discrimination. Quast v. Fidelity Mut. Life Ins. Co. 
(N. Y.) 

Where agent induced insured to accept new policy in lieu of old and, 
during transaction, secured insured’s signature to loan certifi- 
cate without his knowledge, insured was entitled to cancellation 
of second policy and reinstatement of first—recital in considera- 
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tion clause of advance payment and subsequent premiums was 
not notice to insured of loan certificate to which agent by fraud- 
ulent substitution had secured signature. a v. Missouri 
State Life Ins. Co. (Mo.) onpess eens 

Contract based on certificate, application and by- laws violates one 
statute but is valid by another and must be o“- effect. Aaberg 
v. Minnesota Comm. Men’s Ass’n (Minn.)...... tia veee 

Taking of note for first premium by authorized agent. waives actual 
payment until note is due and default at maturity renders in- 
surance uncollectible. Cherokee Life Ins. Co. v. Brannum (Ala.). 

Insurer could not plead, when sued for cash value of 20 payment 
policy, that its issuance for surrender of old policy and agree- 
ment to pay premiums for ten years and discrimination render- 
ing policy illegal and void. Quast v. eee Mut. Life Ins. 
Co. (N. Y.) eeerevececacse 

Where application. referred to in “policy. ‘required payment of first 
premium during good health and it was not paid or tendered 
during good health, previously delivered policy did not become 
effective, despite statement of consideration as premium pay- 
meet “in advance.” Missouri State Life Ins, Co. v. Salisbury 

0.)  cecvrcvceswetvesecese 

Parties to contract may waive part. requiring. prepayment of first. pre- 
mium—where policy reciting payment of first premium was sent 
to general agent for delivery, first premium will be presumed 
to have been paid, waiver often rests in subtle operation of 
mind and speech: may arise by expression but more often by 
implication—if insurer, with right to payment of first premium 
before taking effect of insurance, makes speech or act from 
which reasonable inference may be drawn that it does not stand 
upon rights, waiver may be inferred. Williams v. Philadelphia 
Life Ins. Co. (8. C.) 

Where application and policy were expressly made the entire contract, 
and application provided insurer was not bound by statements ot 
agent, and insured signed receipt saying he had examined policy 
and found it as represented, neither insured nor beneficiary could 
legally claim policy was not the contract. Northwestern Life 
Ins. Co. v. Evans (Tex.) ce Swss OS ace oetio 


Where insured moving to another town was incorrectly told that 
policy would cover in new location by agent, insured was entitled 
to recover. Standard Fire Ins. Co. v. Buckingham (Tex.)...... 

Where insured failed to pay premium and to avail himself of con- 
tinuance option and company computed extended term in indorse- 
ment. mistake in computation was not mutual where insured had 
no knowledge, and equity will not are. N. Y. Life Ins. Co. 
| a, hr 

Where defendant’s agency, upon request to" locate’ ‘plaintifr’s cotton 
and insure where located, inquired of storing compress company, 
who informed it was in their brick compartment, and insured it 
there, although it was in frame sheds where fire destroyed it, 
policy will be reformed as for mutual mistake and recovery had 
thereon. Agricultural Ins. Co. of New York v. Anderson (Miss.). 

If insurer’s agent and insured or his agent so misunderstood each other 
that their minds never met as regards extent of insured’s 
burglary alarm equipment, or if insurer’s agent misinformed in- 
surer or undertook without authority to waive failure to connect 
safe with alarm, correction of policy cannot be obtained at law 
but must be brought in equity and the contract, as determined, 
then enforced.—Insured cannot accept policy without reading, 
and, in action after loss, ignore a provision and have it enforced 
otherwise than according to its terms; remedy if any being 
reformation in equity. Prudential Cas. Co. v. Miller (U. S.).... 

Where through mutual! mistake, policy described plaintiff’s interest as 
“owner,” although only mortgagee, policy will, after loss, be 
reformed, and recovery allowed as reformed. Houlden  v. 
Farmers’ All. Co-op. Fire Ins. Co. of Steuben Co. (N. Y.)...... 

Where name of owner’s husband was written in policy by mistake, 
without knowledge of either husband or wife, held that trial 
court was right in holding there should be reformation of policy 
by substituting name of wife. Sundin v. County Fire Ins. Co. 
of Philadelphia (Minn.) 

Provision that policy after taking effect constitutes entire “contract 
will not prevent subsequent agreement modifying terms. a 
v. New York Life Ins. Co. (Neb.). 

Real estate broker, agent under written appointment, - 
authorized to make oral contract with realty eaten to for- 
ever renew fire policy at expirations. Struzewski v. Farmers’ Fire 
Ime. Co, CN. Vide cccccccccccccccccscccscccvcccscvcccesscecscoece 


CONSTRUCTION AND OPERATION. 


All conditions or exceptions limiting Mability must be construed most 
strongly against insurer. Kelly v. Fidelity Mut. Life Ins. Co. 
OL Phila. CWle) occccccccccccccccccscveccccces peepesceccesene 
Provisions of contract must be construed if reasonably “possible to give 
effect to each—where two interpretations are equally fair. that 
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which allows greater indemnity prevails—where terms render 
meaning doubtful, construction must be favorable to insured— 
where provisions are inconsistent or contradictory, force must be 
given to those which sustain rather than forfeit—where terms 
more favorable than statute requires, statutory provisions will be 
minimum of value and both will be considered together, favorably 
to insured and sustaining contract. Prudential Ins. Co. of A. v. 
WAROR: CIs) osc warcr vues dpewetesehe caneearens 4 ceisbacvaeeess .+135 
Ambiguous words regarding forfeiture will “be. considered for “benefit of 
insured. Inter-Southern Life Ins. Co. v. Duff et al. (Ky.)...... 161 
Ambiguous provisions are to be interpreted in light of surrounding 
circumstances, with regard to evident purpose of parties and 
nature of general undertaking of insurer towards ow holders. 
Federal Life Ins. Co. v. Kemp (U. S.).......ee00. cocsccoctce SER 
Where title insurance contract is drawn up by insurer, “it must bear 
the burden in construing any doubtful or uncertain terms—con- 
tract of title insurance held to cover encroachment of building 
on public street. Broadway Realty Co. v. Lawyers’ Title Ins. & 
Treet CO... CH. Fadscaccccasccccdocseccccusesosscne-cpecvvassece 388 
Rule of liberal construction in favor of assured and strict against in- 
surer is applied especially to forfeiture clauses—where the lan- 
guage is ambiguous and there is but one reasonable construction, 
court will expound as made. Cherokee Life Ins. Co. v. Brannum 
CATR) . ocd vstvks os epenad testethetacnes ercccee 280 
Contract must be construed in accordance with terms ‘ana plain mean- 
ing given effect. Phoenix Ins. Co. v. Shulman Co. (Va.)........ 328 
If language of policy does not express exception when fairly interpreted, 
courts will not write exception into it for purpose of exempting 
insurer from liability. Interstate Business —_ Ace. Ass’n 
Wes TOMO CU. TBs co.cc Caen tb Ha eee Cener Vig kes ebebeesbauniacenae 345 
Rule that doubt should be resolved against insurer cannot be ap- 
plied to clause reasonably clear. Interstate Business Men’s 
MOG AGED: V. TOW, CO. Bidiecccc ccc cvacnccsacestanreves 341 
Where insurer writes policy. it should he read most strongly against 
it. MacKendree v. Southern States Life Ins. Co. of Ala. (S. C.). 410 
Where it was questionable whether insurer was entitled to premium 
claimed, provisions creating ambiguity, insurer has burden of 
their explanation. Hanson v. Royal Ins. Co. (U. 8.)...... 426 
Contracts to be interpreted in light of fact that they are drawn by 
insurer and rarely if ever understood by insured, so every 
rational indulgence must be shown assured. Coniglio v. Conn. 
Vive Ine. CO. (Cab) vcoccccrccosesccccccedecessensnsdecnsbucces 453 
Doubtful terms in policy will not be construed in favor ‘of “insurer. 
Clover Crest Stock Farm, Ine., v. eee Valley Fire Ins. 
Co. CM. Fi) covccccccercercesdscescsccosesopsceeeacgeasteene ses 548 
Existing doubt as to construction of different parts. of policy must be 
resolved in favor of insured. Carter v. Metropolitan Life Ins. 
CO... CRD ccceenctece th cnbk cite nkneks Vegseree taeitemeeeaenet ene 627 
Wher» meaning of language is ambiguous, same will be strictly con- 
strued against insurer. Federal Life Ins. Co. v. Lewis (Okla.).. 626 
Contract executed by entry of binder memorandum by local agents 
must be construed in accordance with terms and conditions of 
standard policy used by insurer at time. Dalton v. Norwich 
Unies FP. FT. Ca. (TOR) vs ce ccccccsccscccccccevecscsetctssncsts 308 
Where reinsurance contract gave, as second alternative of option, 
privilege of receiving new policy upon surrender of old. in- 
contestable clause of old policy did not become part of such new 
policy. Western Life Indemnity Co. v. Couch (Ind.)....... 12 
Under statutory requirement of copies of application and questions 
asked accompanying policy, written agreement and representa- 
tion not. complying, made by bank president contemporaneously 
with issue of fidelity bond is not good defense in action for 
breach of bond. Southern Surety Co. v. Citizen’s State Bank 
OR: TEC: CUO.) caiidoivicctvesistecciemesavcedwucdeccetncacs - 389 
Application is required to be expressly made part of policy” and con- 
tract—recovery cannot be had on policy sought to be shown only 
by binding receipt issued prior to delivery, not made part of 
application, and expressing conditions different from appli- 
cation. Cherokee Life Ins. Co. v. Brannum (Ala.)..... eoccvces 280 
Ordinary life policy itself and documents therein referred to constitute 
entire agreement. Callahan v. Switchmen’s Union of No. Amer. 
CH, Tad venccreccvccvetcsccstsevcssvvcvésecscevectbsedveses ieasses 421 
Certificate, application and by-laws held the only contract contem- 
plated by parties. Aaberg v. Minnesota Comm. Men’s Ass’n 
CERR) v cede weveccencte ase scccetecdendecdsde ler geeecasceeduses 579 
Insurance statutes in force at time of issuance must be regarded as 
part of policy as if therein embodied. Prudential Ins. Co. of A. 
GV. MRGOR (HY. occcccccccccccccccvesevesccccetecscescencesusceocs 135 
Certificate, application and by-laws held the only contract contem- 
plated by parties. Aaberg v. Minnesota Comm. Men’s Ass’n 


Insurer’s contract with insured’s mortgagee is separate from insured’s 
but both are open to defense of forfeiture, although mortgagee 
is not bound by insured’s failure to file proof of loss. Clover 
Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co, (N. Y.) 548 
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(157) “Liability policy agreeing to indemnify against loss frum lability for 
injuries sustained within premises in which insured was to con- 
duct no business ‘“‘except as store and warehouse” held to cover 
accident to operator of printing press on premises, where print- 
ing of bags and paper was a necessary part of bust!ness. 
tinental Paper Bag Co. v. Bosworth (Tex.) 

(163) Incomplete structure may be insured as buildings—where policy de- 
scribed building insured as one with boiler house attached and 
later was joined to veneer mill by closed runway and to sawmill 
by piping, veneer mill was indicated by description. Williams 
Mfg. Co. v. Insurance Co. of No. America (Vt.)....ccececessceees 

Policy insuring boilers against explosion and defining what the word 
“boiler” included, held not to cover economizers used with four 
of the boilers for heating water before it passes into the boilers 
proper. Ithaca Traction Corp. v. Travelers’ Indem,. Co. (N. Y.). 

(163%) Steam boiler policy, including pipes and fittings up to valve nearest 
boiler, held not to cover whistle pipe above whistle valve. 
Norfolk & W. Ry. Co. v. Royal Indemnity Co. (U. S.). 


(178) Agreement that insurer’s payment shall be less indebtedness and un- 
paid portion of premium is not inconsistent with condition that 
a premium payment shall not maintain policy in force beyond 
date when next premium is due. Bogue v. New York Life Ins. 
Co. (Neb.) 

(177) Contract held one of term insurance for first year with renewal privilege 
so that upon nonpayment of second yearly premium after thirty 
days policy did not remain in force. Millar v. Western Union 
Life Ins. Co. (Wash.) eoenscesecoceces 

Where policy provided payment of additional | premium at ‘expiration 
or cancellation by insured, and where insurer treated policy as 
at end when receiver was appointed for assured, claim can only 
be sustained on ground receivership was equivalent to cancella- 
tion, expiration meaning only by lapse of time. Hanson v. 
Royal Ins. Co. (U. 8S.) 

Provision that term policy shall not be ‘payable unless death occurs 
within a year for which premium has been paid is binding upon 
the parties. Bogue v. New York Life Ins. Co. (Neb.) 


(179) Where policy was issued to husband and wife, misrepresentation of 
wife’s age had no effect on contract insuring husband. Wilkin- 
son v. Standard Acc. Ins. Co. (Cal) cccccccccccccvcccccseccces 


(179%) Loan agreement, providing upon default insurer could foreclose 
pledged policy by deducting loan and applying balance on paid 
up policy, is valid. Cooper v. N. Y. Life Ins. Co. (Mo. 

Under policy allowing insured within three months after default to 
accept cash value or term insurance and provided that failure to 
repay loan should not avoid it, administrator of insured, who 
secured loan to full cash value, and died without paying loan, 
might recover face value, less loan and unpaid premium where 
prescribed notice of avoidance was not given. Carter v. Met- 
ropolitan Life Ins. Co. (Pa.) 


VI. Premiums, Dues and Assessments. 


(186) Receipt by insurer from agent of full first premium, less commission, 
and its retention, operated as full payment, although agent took 

note for amount, Michigan Mut. Life Ins. Co. v. Oliver (U. S.).. 
Taking of note for premium unconditionally constitutes payment. Inter- 
Beuthbora iafe tans. Co. V. DOH CEG.) vcccccococcceveccvccsccsaces 

Note given for premium does not operate as payment in absence of ex- 
press agreement. Wagner v. Old Colony Life Ins. Co. (Wis.).. 
Instruction relative to authority of general state agent to accept pre- 
miums held erroneous because too broad, mere opportunity 

to acquire knowledge not being equivvalent to knowledge—to es- 
tablish that such agent had authority to accept premiums, it 
must be proved that he was actually authorized by company, by 

his contract, or that company so represented or held out and 

that insureu knew of and relied on such representations—pay- 
ment of premiums to other than such authorized agent is 
invalid, unless actually received by, consented to, and ratified 

by company. Hinkson v. Kansas City Life Ins. Co. (Ore.).... 
(187) When sued on his note for premium, to entitle defendant to relief 
on ground of fraud and misrepresentation, he must establish 

that representations were made substantially as charged, that 
plaintiff made them to deceive defendant, knowing them to be 
untrue, that they were untrue, and that defendant relied 

upon them in giving note—certain of such a defendant's charges 

of fraud held mere matters of opinion—defendant’s allegation 

of fraud and that he would receive an investment and not a life 
insurance policy held a statement of fact but not actionable 
because true—when such defendant received endowment policy 

he cannot be heard to say he was deceived by anything plain- 

tiff said on nature of obligation which company would assume 

in consideration of note—it was no defense that agent stated all 
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money paid in might be drawn out at any time with 6 per cent 
interest, insured not being justified in relying on so unreasonable 
a statement. Lynch v. Kerslake (Iowa) ecccsecce 
(188) Findings of Court that policy was never delivered held supported by 
evidence. Alliance Hail Ass’n of N. D. v. Lynch (N. D.)..... 
In recovery for unearned premiums, whether insured gave broker cer- 
tain secret instructions or whether insurer. was justified in re- 
lying on broker’s apparent authority, held, under testimony, 
questions of fact for jury—whether retention of policy by in- 
sured for two months was ratification of broker’s acts was 
question of fact for jury. Globe & Rutgers Fire Ins. Co. v. 
Wwareée Sugar Hethitg Ca . CN. “Wave ccctcacscveagasnsve #0getas 
In action on note for first premium of endowment policy, defended 
on ground of collateral agreement that defendant should have 
three months to investigate, burden was on defendant to show 
such agreement was made—evidence held insufficient to show 
such agreement. Lynch v. Kerslake (Iowa).......ssceesseeeese 2 
Company had no legal right to increase assessment by amount of state 
tax. alleged due, when statute did not subject such company to 
tax. Young v. Hartford Lite Ima Ca. (BG 3..icccacsvocuccennce 
Where not revealed to insured by notice of assessment or otherwise, 
it cannot be assumed he was advised by law of 2% tax unlaw- 
fully included in asessment—assessment including such tax was 
void, and nonpayment constituted no ground for forfelture— 
whert insurer claimed certificate forfeited for nonpayment of 
assessment, but it appeared asessment was illegal, defense that 
insurer was doing assessment business without special license 
merely as stock company, was without merit. Barber v. Hart- 
ford Life Ins. Co. (Mo.) ..... eecccccccccesecccs 
Under contract of association, doing business on assessment or co- 
operative plan, requiring payment of stated annual premium, 
but providing that amount may be varied to conform to mortu- 
ary experience, increase in premium rates is not violation of 
contract, unless shown not to conform to such <a 
Richards v. Security Mut. Life Ins. Co. (N. Y.)........ sone @ 
Where applicant paid first premium, policy was never. delivered, but 
cancelled and destroyed, premium not returned after repeated 
demands, and applicant sued for its return, court did not err in 
directing for plaintiff. Reserve Loan Life Ins. Co. v. Davis (Ga.). 


Though agent misrepresented amount of premium, but no concealment 
or fraud was in application, insured. who kept policy and appli- 
cation for year without examining, could not recover amount paid 
—fraudulent representations of agent, to be available to insured, 
must take place at time of delivery when contract is con- 
summated, preliminary misrepresentation of agent was not fraud. 
Union Cent. Life Ins. Co. v. Short (Tex.).....cceecsevesceccesnes 

If company wrongfully declared policy forfeited and refused to accept 
tendered premium, insured may consider policy at an end and 
bring action to recover value, which is amount of premiums 
paid with interest on each. Hinkson v. Kansas City Life Ins. 
Co. (Ore.) vee nidbuces oeeccesccscccccooce 


Assignment and Other Transfer of Policy. 


Where policy is payable to estate, insured can make assignment orally 
or in writing. Brown v. Farmers’ State Bank (Ind.).......... 
Where policy was assigned to another than designated beneficiary, 
all rights of insured, including right to change beneficiary were 
conveyed, but where no actual change of beneficiary was made 
during life of insured, rights of designated beneficiary were not 
affectei. Schoenholz v. N. Y. Life Ins. Co. (N. Y.).......0++++ 63 
Assignee of life policy stands in shoes of assignor, and after forfeiture 
has no greater rights. Exchange Bank of Bloomfield v. Illinois 
Life Ins. Co. (Iowa) 601 
Assignee or beneficiary takes policy subject to all ” defenses available 
before assignment. State Mut. Life Ins. Co. v. Rosenberry (Tex.). 257 
Assignment of policy as collateral security for note indorsed by aa- 
signee and for repayment advanced, is enforceable in equity 
against the estate. Sloan v. Breeden. (Mass.) ......20+++++++-396 
In action by bank to which policy had been assigned as security, 
against company to reinstate, evidence held insufficient to show 
that company answering bank’s inquiries, concealed the fact 
that policy was subject to prior lien. Exchange Bank of Bloom- 
fleld v. Illinois Life Ins. Co. (Iowa) ee cooscce C82 
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VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 
or Conditions Subsequent. 


(229) Where companies gave plaintiff no notice of cancellation and substitu- 
tion of reduced policies, and neither agent nor mortgagee, who 
paid premiums, had authority to cancel without plaintiff's con- 
sent, original policies remained in force. Stewart v. Coleman & 


Co. (REIMR) ccccccescccccdewccscesesess cocceoveseecsctsesceoores 
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Five day cancellation notice, being for benefit of insured, may be 
waived by him through agent who had contracted to keep him 
insured by accepting notice of cancellation from company and 
substituting other insurance before expiration of five days 
Dalton v. Norwich Union F. I. Co. (Tex.) " 

(232) Where policy provided it was void upon change in interest, and insurer 
declared it void when receiver for assured was appointed, held 
such termination did not amount to cancellation to entitle in- 
surer to additional premiums. Hanson v. Royal Ins. 

(U. 8. 

(235) Where defended on ground policy had been canceled, involving issue 
whether receipt for loss paid specified surrender for cancellation, 
evidence held sufficient to suupport verdict for plaintiff. Lutge 
v. Dubuque F. & M. Ins. Co. (Cal.) 

(238) Agency to procure insurance does not ere confer ae to can- 
cel. Stewart v. Coleman & Co. (Miss.) 

(248) Insured was not precluded from Serene action “tig: ‘rescind “ox- 
change of policies, on ground of fraud, by payment of premiums 
after instituting suit—that insured has had advantage ef better 
insurance and cannot put insurer in status quo did not preclude 
cancellation of policy for fraud and reinstatement of former 
policy. Maupin v. Missouri State Life Ins. Co. 


IX. Avoidance of Policy for Misrepresentation, Fraud, or Breach of 
Warranty, or Conditions. 


(A) GROUNDS IN GENERAL. 


(250) Statute makes no distinction between innocent and fraudulent mis- 
representation. Burgess v. Pan-American Life Ins. Co. (Mo.).... 

Statutory provision that misrepresentation made in obtaining policy 
shall not be deemed material or void policy unless contributing 
to the contingency on which the policy becomes due, applied 
to policy giving indemnity for loss of life by accidental means. 
Becker v. Kansas Cas. & Sur. Co. (Kan.) 

Where application contained statements of physical condition ‘and 
things done and undone, “except as herein stated,” and no ex-' 
ceptions were stated, but statements followed by check marks, 
held such statements are positive declarations of fact, part of 
contract. Becker v. Kansas Cas. & Sur. Co. (Kan.) 

False answer by applicant that he had never been refused insurance, 
if only misrepresentation, is material and entitles insurer to for- 
feit. Western Life Indem. Co. v. Couch (Ind.)........... 

Where underwriter requests information in application which, when 
given, amounts to representation, such answer to specific ques- 
tion is conclusively presumed to be material. Snare & Triest 
Co. v. St. Paul F. & M. Ins. Co. (U. 8.) 

Where renewals of fidelity bond were made subject to warranties of 
original and default occurred during original term, insurer 
held not liable for defaults occurring after such term. Green 
v. Interstate Cas. Co. (U. 8.) . 

False statements and answers of insured will vold only if insured 
knew or should have known statements were false. Chadwick 
v. Beneficial Life Ins. Co. (Utah.) 

Answers in application are not construed as warranties except by ex- 
presse intention of parties. Western Life Indem. Co. v. Couch 

Statement in application on vessel ‘“‘warranted docked and overhauled, ” 
not carried into policy, is representation only and may be shown 
to have been substantially performed. Snare & Triest Co. v. St. 
Paul F. & M. Ins. Co. (U. 8.) 

Where application for new policy under reinsurance contract referred 
to and warranted statements in original examination, reinsurer 
could forfeit for falsity of statement in examination. Western 
Life Indem. Co. v. Couch (Ind.) 

Agreement that falsity of any statement in application will avoid. ‘\e 
binding regardless of materiality. Wilkinson v. Standard Acc. 
Ins. Co. (Cal.) 

Where policy was issued to husband and wife, misrepresentation of 
wife’s age had no effect on contract insuring husband. Wilkin- 
son v. Standard Acc. Ins. Co. (Cal.) 

It was within discretion of trial court to receive testimony insured had 
expressed belief it was wr ng to commit suicide without limiting 
to declarations made immediately preceding death. Farrar v. 
Locomotive Eng. Mut. Life & Acc. Ins. Ass’n (Minn.) 


MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

Word “docked” in marine application, held not to be ambiguous, but 
to mean “dry-docked.”” Snare & Triest Co. v. St. Paul F. & M. 
Ins. Co. (U. 8.) 

Whether policy correctly described building is determined by actual 
use at time insurance was taken and during time covered by 
policy. Policy describing property as dwelling is not void for 
false description where actually so used, although designed for 
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store and at one time so used. Taylor v. Northern Ins. Co. 


(CR. 

(282) Knowledge of agent as to ownership of insured property was knowledge 
of company, which was thereby estopped to set up noncom- 
pliance with unconditional ownership clause. Blackstock v. 
Jefferson Ins. Agency (Ga.) ec resccccceccceseeeece 

Policy was not vitiated because among insured’s fixtures was a scale 
of which he was not sole and unconditional owner, where not 
specifically named in policy, and insured waived all claim there- 
on, and had not concealed or misrepresented any material fact. 
Coniglio v. Conn. Fire Ins. Co. (Cal.) 

(285) Where application set out no knowledge of anything against employee’s 
character and no reason why insurer should not become a surety, 
employer could not recover where employer knew employee had 
previously overdrawn his account and books of branch office in 
his charge showed further overdrafts. National Security Co. v. 
Globe Grain & Milling Co. (U. S.) 

Misrepresentation by obligee of matters which increase risk “ot “loss, 
even if without intent to deceive, avoids bond—where, after 
having knowledge of previous defalcation of its treasurer, plain- 
tiff procured bond against such defalcations, and in application 
stated treasurer had always been faithful, and that it had no 
knowledge of anything tending to indicate unworthiness of con- 
fidence, held that matters misrepresented increased the risk and 
avoided bond. W. <A. Thomas Co. v. National Surety Co. 
(Minn.) 

(288) Phrase “other concurrent insurance permitted,” in policy rider. held 
not limited in amount by unrelated figures preceding quoted 
phrase—rider permitting specified amount of other concurrent 
insurance held unambiguous. Clover Crest Stock Farm, Inc., v. 
Wyoming Valley Fire Ins. Co. (N. Y.) 

Where fire policy permitted other insurance without notice, additional 
policy with another insurer did not violate it; but second policy, 
providing it should be void if assured had other insurance 
never became enforceable, and assured’s sworn statement that 
first policy was only insurance was true in effect, and policy 
was not void. Koeski v. Springfield Fire & Marine Ins. Co. 
(Mass.) 


(C) MATTERS RELATING TO PERSON INSURED. 


(296) Where applicant stated he was engaged in farming as business, when 
in fact he was in place where liquor was sold, and if insurer 
had known the truth, he would have rejected, as he did upon 
discovery, insurer was not liable, although binding receipt for 
first premium had been issued and application had been ap- 
proved by medical examiner when he was killed. Indiana Na- 
tional Life Ins. Co.*v. Maines (Ky.) 

(297) Where question in application regarding daily consumption of liquor 
was answered “No daily habit—occasional beer,” it was not 
representation that applicant did not drink whisky but merely 
that he did not use it daily—word “excess” in application ques- 
tion is largely matter of opinion, depending upon individual's 
capacity. McEwen v N. Y. Life Tns. Co. (Cal.) 

(300) False answer by applicant that he had never been refused insurance, 
if only misrepresentation, is material and entitles insurer to for- 
feit. Western Life Indem. Co. v. Couch (Ind.). eccvccccs 

False representations affecting moral risk, are not within. ‘scope of 
statute. Becker v. Kansas Cas. & Sur. Co. (Kan.).. 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, 
(A) GROUNDS IN GENERAL. 


(309) Breach of warranty will avoid though such breach does not contribute 
to loss. Franklin State Bank v. Maryland Cas. Co.—Same v. 
U. S. Fid. & Guar. Co. (U. 8S.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


(811) Provision on mortgagee clause that insurance that interest of mort- 
gagee shall not be invalidated by any act or neglect of mort- 
gagor does not protect mortgagee against neglect of duty with 
which insurer has no concern, such as failure to fully insure 
under 100 per cent coinsurance. Pennsylvania Co. for Insurance 
on Lives & G. A. v. Aachen & Munich Fire Ins. Co. (Pa.) 

Under provision that certain forfeiture clauses apply to both insured 
and mortgagee, mortgagee’s rights against insurer are not 
greater than insured’s. Clover Crest Stock Farm, Inc, 
oming Valley Fire Ins. Co. (N. Y.) 

Insurer’s contract with insured’s mortgagee is separate from insured’s 
but both are open to defense of forfeiture, although mortgagee 
is not bound by insured’s failure to file proof of loss. Clover 
Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.) 

(811%) Statutory provision that no breach by insured of warranty or condi- 
tion shall void unless contributing to bring about destruction 
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should be liberally construed to effect its purpose. Allemania 
Fire Ins. Co. v. Angier (Tex.) ecvecs 
Representation in application for insurance on “vessel. “during” Voyage 
that she would be dry-docked and overhauled before*the voyage, 
is promissory. and substantial compliance is sufficient to sustain 
contract—may be shown by proof which warrants finding that 
while not dry-docked she was made entirely seaworthy and was 
in as good condition as if dry-docked. Snare & Triest Co. v. 
St. Paul F. & M. Ins. Co. (U. S.) eo cesevcescccccccces 
Where plaintiff violated terms, voiding policy, “it was not error to 
grant nonsuit. May v. Globe & Rutgers Fire Ins. Co. (Ga.).... 
In absence of statute, where there is provision against removal of 
goods, no recovery can be had if removed without consent—if 
such removal did not contribute to loss, under statute insurer 
is liable despite provision. Standard Fire Ins. Co. v. Buckingham 
(Tex) .. se eeoccsevccceses 
Provision voiding policy if Tisk be increased without consent of insurer 
was not violated by shipment of insured cattle from pastures to 
stockyards, since policy expressly covered the cattle located 
“anywhere.”” Dabney v. Connecticut Fire Ins. Co. (Kan.).. 
Warehousemen were agents of owners of insured goods for purpose of 
storing and removal by them of property was act of insured 
owners—removal to other and safer storage quarters by such 
warehousemen held not to have proximately caused or contrib- 
uted to cause fire which destroyed goods—owners could recover 
for goods so destroyed, removal being breach of “condition” and 
not having caused loss. Allemania Fire Ins. Co. v. Angier (Tex.) 

(8328) Insured’s note, making stock collateral for payment, did not invalidate 
under unconditional ownership clause. Lavenstein Bros. v. 
Hartford Fire Ins. Co. (Va.)....... 

(329) Placing of cattle in yards of commision merchants to ‘be ‘gold. where 
destroyed before sale, is not such change of possession as to avoid 
contract. Dabney v. Connecticut Fire Ins, Co. (Kan.)........++. 

(330) Insured’s note, in usual form, did not violate provision voiding upon 
encumbering with chattel mortgage. Lavenstein Bros. v. Hart- 
ford Fire Ins. Co. (Va.). eoccee 

(382%) Although false statement that “safe was locked by both’ ‘combination 
and time lock might be “error in description and equipment,” 
statement that “all combination and time locks will be continued 
to be regularly used during currency of policy’ was promissory 
warranty, breach of which voided. Franklin State Bank v. 
Maryland Casualty Co. Same v. U. S. Fid. & Guar. Co. (U. S.).. 

(335) Taking of inventory February Ist, without including purchases during 
preceding January was not violation of provision requiring com- 
plete inventory, where invoices of such purchases were preserved 
and shown as fully as would have been shown by inventory—in- 
ventory provision did not require recording of stock numbers 
of items or other data of indentity in order that they could be 
traced to former inventories or invoices—inventory, grouping 
goods of different kinds in one item as dress goods, where the 
game value per yard and existing in quantity stated, was not in- 
valid—inventory in amount more than $90,000 was not in- 
valid because of lumped entries, such as “I lot jewelry, $10.00,” 
where such entries were few—inventory provision did not re- 
quire inventory of stock in branch store in another city, con- 
ducted as separate business, where not covered by the policy— 
inventory and set of books provision did not require record of 
original purchases of all goods at branch stores for time pre- 
ceding inventory, only record of business transactions from date 
of inventory. Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.).. 

Insured cannot be relieved of obligation to produce inventory and 
books, under iron safe clause declared warranty, by showing 
value of property destroyed. Morris v. Stuyvesant Fire Ins. 


Co. 

(336) Provision prohibiting concurrent insurance without consent is not 
violated where exchange to which insured cattle were shipped 
had procured insurance on all cattle in yards, without knowlege 
of cattle owner. Dabney v. Connecticut Fire Ins. Co. (Kan.). 

Concurrent insurance, exceeding amount permitted by rider and in 
violation of policy provisions, forfeited policy. Clover Crest 
Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N, Y)...... 


(C) MATTERS RELATING TO PERSON INSURED. 


(339) Occupation means usual business of insured and changing occupation 
means engaging in another employment as a usual business— 
insureé had not changed occupation where after temporary em- 
ployment in another occupation, he had ceased and was about to 
=. in former line. Union Health & Acc. Co. v. Anderson 
(Colo.) 

One who was engaged in one occupation ‘for ‘thirty’ years “and who was 
accustomed when at home for short intervals to do temporary 
work did not change occupation—one does not change occupation 
without both acts and intention showing such purpose—where 
one had accepted temporary work but avowod intention of re- 
turning to usual occupation, whether he had changed his vo- 
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cation held for jury.. Jaques v. Order of United Comm. Trav. 
CE AMOFIOCR (HAR) cocccvccccsccvecestevetndesdocesacteccoccces 


NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 


Where demand for assessment included illegal demand for state tax 
and an overcharge as collection fee, refusal to pay was not 
ground for forfeiture. Young v. Hartford Life Ins. Co. (Mo.).... 

Taking of note for first premium by authorized agent waives actual 
payment until note is due and default at maturity renders in- 
surance uncollectible. Cherokee Life Ins. Co. v. Brannum (Ala.). 

Provision for foreclosure for default of “premium, loan or interest” ap- 
plies to notes for money borrowed, but not to notes for premium. 
Inter-Gouther: Life Ins. Ce. V. Duk (Rei yaccccccsccceesctcace 

Where premium was paid by note, but there was no provision for for- 
feiture for nonpayment of note, policy could not be forfeited for 
such nonpayment. Langbehn v. American Ins. Co. (S. D.)...... 

Provision that policy after taking effect constitutes entire contract 
will not prevent subsequent eee modifying terms. Bogue 
v. New York Life Ins. Co. (Neb.) . er seesece 

It is competent tp provide non- ‘payment of premium note shall void 
policy, or suspend during default, with no liability for loss 
occurring after default and before reinstatement. Malone v. 
State Life Ins. Co. (Mo.) oene 

Liability of insurer became absolute when accident occurred, and right 
to installments of indemnity was not contingent upon payment 
of premiums falling due after accident. Rechtzigel v. National 
Cas. Co. (Minn.). cweeees 

Where policy provided for forfeiture upon failure to pay premium or 
note when due, policy becomes forfeited by failure to pay pre- 
mium note upon maturity. Carey v. Amicable Life Ins. Co. (Ga.) 


Claim by insurer that premiums had not been paid could not be sus- 
tained where it appeared insurer’s local agent had extended 
credit to insured, paid the premium, and charged it to him. 
Watkins vi U. &. Cagualty Co. (Pent). oc istcncesevicsicgedess 


Where preméum was not paid when due and payment not waived or 
extended, insurer may cancel and return paid premiums. If 
renewal premium was paid by note. not paid at maturity, in- 
surer could cancel. Hinkson v. Kansas City Life Ins. Co. (Ore.) 

Where company wrongfully refuses to accept premiums and declares 
forfeiture, insured is relieved of tendering subsequently accruing 
premiums in absence of company’s notification that it will accept 
same. Inter-Soutlern Life Ins. Co. v. Duff (Ky.)..........s006 


In action on policy with provisions releasing insurer from further 
payment upon proof of permanent disability with further pro- 
vision that if insured recover to be able to engage in occupation, 
company’s obligagtion to pay premiums shall cease, sald sec- 
tions are ambiguous and contradictory, but when construed to- 
gether mean that if insured is totally disabled, probably for life, 
he comes within provision required by company to pay pre- 
miums. Federal Life Ins. Co. v. Lewis (Okla.) obese ceeeee 


Policy automatically lapses without action on part of insurer if pre- 
mium be not paid when due—time is of essence of contract 
and if insured fails to perform any condition on date due policy 
lapses automatically. Hinkson v. Kansas cap Life Ins. Co. 
(Ore.) 


Where insurer agreed to waive forfeiture on condition insured should 
apply for restoration, with satisfactory medical examination, 
and insured did so, he satisfied the condition upon which waiver 
was dependent. Thompson v. Postal Life Ins. Co. (N. Y.).... 

Upon reinstatement, policy originally issued becomes effective unless 
reinstatement contract be so tainted with fraud as to justify re- 
pudiation—insurer can defeat liability on reinstated lapsed life 
policy by asserting and proving reinstatement contract was in- 
duced by material fraud—contract for reinstatement is not new 
insurance contract but waiver of forfeiture, restoring policy ex- 
actly as before, but reserving right to avoid by showing fraud— 
insured’s false statement in application for reinstatement that 
he had not applied in any other company which was not issued, 
was material misrepresentation constituting fraud—insurer can 
avoid policy upon ground that reinstatement was procured by 
fraud, where issued prior to contrary statute enacted after 
policy was originally issued—insurer may avold where reinstate- 
ment was procured by fraudulent representations — made 
orally. State *Mut. Life Ins. Co. v. Rosenberry (Tex.). Catous 


Assignee of life policy, held not entitled to have policy velastased 
after being canceled for nonpayment of premiums, notwithstand- 
ing assignee offered to pay same, and to discharge loan made 
by insured. Exchange Bank of Bloomfield v. Illinois Life Ins. 
Co. (Iowa) 

(866) Where yearly refewable term policy, requiring ‘paayment in advance 
with 30 days’ grace, provided payment should not maintain 
policy beyond date when next premium is payable, held where 
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insured defaulted in payment of annual premium continuing 
more than one month, policy lapsed. Clason v. Mut. Life Ins. 
Co. (Colo.) 

(367) Under noforfeitable clause, accrued loan value, until consumed, would 
continue policy in force. Spratling v. International Life Ins. Co. 
(Ga. ) obese eeedone deeds 

Under policy in question, ‘first coupon, acceptable as ‘part payment * of 
second yearly premium, did not continue insurance where premium 
was not paid within stipulated time. Millar v. Western Union 
Life Ins. Co. (Wash.) 

Where life contract provided for cash ‘payment of premiums. annually, 
remaining part of premium to be considered an indebtedness, 
such was “indebtedness on account of policy’’ within provision 
for deduction from surrender value in case of default. Federal 
Life Ins Co. v Kemp (U. 8.) 

Where insured borrowed on policy, thereafter forfeited tor non -pay- 
ment of premium, held the only right was to have balance of 
reserve after paying loan applied to extended insurance. Scheuer, 
Wise & Co. v. New York Life Ins. Co. (Ala.) 

Where there was provision, in case of default, for cash surrender value, 
paid up life policy, or extended insurance and, at time of de- 
fault, insured was indebted to insurer for more than cash sur- 
render value, the right to deduct applied to surrender value 
in terms of extended insurance and not merély to cash surrender 
value. Federal Life Ins. Co. v. Kemp (U. 8S.) 

Where insured failed to pay premium and to avail himself of continu- 
ance option. and company continued policy by an indorsement. 
such was not a contract participated in by insured. N. Y. Life 
Be, Ose FERRI CV Ed cciswewccdisscagcccsags 

In ascertaining term of lapsed policy providing for paid up term 
policy, court was not required to follow either method of statute 
or of contract, but could take combination most fayorable to 
assured. Prudential Ins. Co. of A. v. Ragen (Ky.).. 

Where insurer, upon default, foreclosed pledged policy, insured, by 
accepting paid up policy for balance and retaining ia silence for 
three years, waived statutory protection against forfeiture for 
default after two annual premiums. Cooper v. N. Y. Life Ins, 
Co. (Mo.) . 

Wife, beneficiary, is necessary party to voluntary surrender after “Ge- 
fault—insured’s letter electing to pay no further premiums and 
requesting cash surrender value but without actual surrender of 
policy was insufficient—where payment of cash surrender was 
provided upon written request, instruction that deposit of such 
in post office was sufficient. was erroneous as altering contract. 
Reserve Loan Life Ins. Co. v. Sumner (Ind.)..... 

Admission in evidence, as inventory of items copied by-one from slips 
made by others, when not verified, supported by data or testi- 
mony is an error; if no legal proof is made of loss, judgment 
for insured will be reversed. Dixie Fire Ins. Co. v. ee 
Dry Goods Co. (FI.).ccccccccccccccccces . 


XI. Estoppel, Waiver, or Agreement Effecting Right to Avoid Policy. 


(372) Insurer can waive vacancy condition by express agreement or conduct, 
or by promise, failure and conduct of agent. Home Ins. Co. v. 
Strange (Ind.) 62 

(373) After receiving several notices ‘that his assessments had not been paid, 
insured had no right to continue to rely on agreement of asso- 
ciation secretary to collect such assessments by checks on 
insured’s brother-in-law—such agreements did not justify either 
insured or brother-in-law in relying on it after new secretary 
had taken office and notified insured that assessments had not 
been paid. Hobson v. Wise County Home Prot. Ass’n (Tex.).... 

Vacancy clause could be waived by insurer’s authorized agent, and was 
effected where agent stated vacancy permit was unnecessary 
but that it was sufficient to leave some furniture. North 
River Ins. Co. v. Rawls (Ky.) 

Notice was sufficient when given to confidential employee of agent 
upon assurance that it would be attended to. Home Ins. Co. of 
N. Y. v. Strange (Ind.) 

Knowledge of agent as to ownership of insured property was “knowledge 
of company, which was thereby estopped to set up noncom- 
pliance with unconditional ownership clause. Blackstock v. 
Jefferson Ins. Agency (Ga.). 

Under statute making agent delivering policy, agent of company, it 
cannot avoid policy for overinsurance where unintentional and 
agent had knowledge of facts. Stewart v. Coleman & Co. (Miss.). 

Nonapplicability of statute making broker insurer’s agents to cases 
where statute is invoked to make such agent’s knowledge of 
insured’s fraud and misrepresentation knowledge of company, 
does not affect applicability to give full authority to such agents 
to waive concurrent insurance warranty in another company, 
where they were not derelict, but substituted in equally respon- 
sible companies for such concurrent insurance, and insured was 
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ppeccent nevis, American Fire Ins. Co. v. King Lumber & Mfg. 

=~ -« Dewcceccens mcececones Coeccecscecoscese 

Insurer is estopped to deny that cotton destroyed in frame sheds, 
although described as being in brick compartment, was in fact 
the cotton intended by both parties to be insured, insurer’s agent 
having investigated and insured it as being in brick compart- 
ment. Agricultural Ins. Co. of N. Y..v. Anderson (Mias.)...... . 

Where several policies had been issued by cooperative insurer before 
loss and its agent, at time policy was first issued, was informed 
insured was only mortgagee and that her husband held title, 
insurer was charged with knowledge—under by-laws of co- 
operative insurer, held agents have power to put insurance in 
effect by accepting applications and so are general agents, whose 
knowledge is imputable to insurer—such agent, authorized to 
write and deliver policies and collect premiums, acts as insurer’s 
general agent and insurer is estopped from asserting forfeiture 
where he issues policy with knowledge of facts which policy 
terms would render void. Where policy written by such agent 
was merely renewal of previously issued policy, insurer must 
be presumed to act with reference to knowledge acquired at 
time of issuing prior policy. Houlden v. Farmers’ All. Co-op. 
Fire Ins. Co. of Steuben Co. (N. Y.)...... covepecececee 

Where insurer’s agent knew insured was carrying concurrent insur- 
ance when he issued policies, his knowledge its imputed to in- 
surer, irrespective of whether agent communicated knowledge 
to them or misinformed them. Clover Crest Stock Farm, Inc., 
v. Wyoming Valley Fire Ins. Co. (N. Yi)... cccseccncecsccccees 

Acts of insured, who was an alcoholic when he applied, not having 
been fraudulent, and insurer’s agent not having knowledge of 
facts, misrepresentations of insured did not avoid it. Metro- 
politan Life Ins. Co. v. Wathen (Ind.) ° rr 

Where insured made truthful statements to agent filling out applica- 
tion, and signed without reading, in reliance on agent, agent’s 
insertion of wrong answers did not affect insured. Stenger v. 
Metron... TAte- tae. CO. CAE da vc ciiswave ceases cncdvesacnesenenned 

Vacancy clause could be waived by insurer’s authorized agent, and was 
effected where agent stated vacancy permit was unnecessary 
but that it was sufficient to leave some Sones North 
River Ins, Co. v. Rawis (Ky.) e ase pe 

Insurer, by issuing policy and retaining premiums, “with knowledge 
insured did not own property. as stated in application, waived 
by-law provision invalidating for failure to state interest was 
not absolute. Pearman v. Farmers’ Mut.. Fire Ins. _ of 
Chariton Co. (Mo.) . 

That insurer’s agent was informed insured. intendea ‘to ‘take out’ other 
insurance and was instructed to incorporate permission in poli- 
cies, does not constitute waiver or estop insurer from insisting 
policies were forfeited by concurrent insurance. Clover Crest 
Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.)..... 

Where company issued policies containing provisions against con- 
current insurance with knowledge that other insurance was al- 
ready outstanding, policies are not invalidated. Clover Crest 
Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. eo a 66:0 

Insurer, after notice of changed use of building, failing to assert right 
of forfeiture, waives such right. Home Ins. Co, v. Strange (Ind.). 

Insurer, sued by bank for breach of fidelity bond cannot interpose as 
defense representations by bank’s president that cashier’s books 
had been found correct, where it was not shown that Insurer 
ever notified bank of refusal to be bound because thereof or set 
them up at all in defense until filing of its amended answer, 
more than one year after commencement of suit. Southern 
Surety Co. v. Citizen’s State Bank of Hempstead (Tex.)........ 

Where defense was that insurer was only liable for proportionate part 
of loss because of insured’s failure to give it notice that other 
insurance had been taken out, such notice held waived by failure 
to cancel after knowledge of other insurance. Watkins v. U. 8. 
Casualty Co. (Tenn.) Cee Pee Mercossncwsseeregeeseien see 


Compdany’s retention of note. part payment first annual premium, and 
endeavor to collect after default, with sending of notftes that 
second payment was due, held election to waive forfeiture—can- 
not insist on both forfeiture and payment of note—if company 
elects to treat policy as subsisting obligation after default, 
it cannot subsequently withdraw election and forfeit policy. Ray 
v. Commonwealth Life Ins. Co. (Ky.).......ceeeeees 

Where company made unconditional demands ‘for payment of defaulted 
note premium payment, it waived forfeiture despite contract pro- 
visions. Inter-Southern Life Ins. Co. v. Duff (Ky.)......sseeee05 

Letter of agent to insured, dated, and calling attention to fact that first 
premium was due fifteen days previously and asking immediate 
attention if not already paid, held not binding as declaration that 
rant was then in force. eee v. Old ee Life Ins. Co. 

Insurer, by accepting premiums with. knowledge “that Insured was 
serving in the army, did not waive exemption against death in 
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service provision which did not call for forfeiture. Miller v. 
Illinois Bankers’ Life Ass’n (Ark.). 

Insurer in accepting premiums after they “were due waived time * of 
payment. Wacker v. National Life & Acc. Ins. Co. of es 
(Tenn.) 

Where agent took note for first annual premium, part payment, “not 
amounting to premium already earned was not waiver of in- 
surer’s right to assert policy forfeited for default. ee v. 
State Life Ins. Co. (Mo.) 

Where insured sent premium check, one year overdue, and insurer 
though writing a letter demanding health certificate before it 
would consider restoration, cashed check and failed to send. 
notice of défault, held default was waived and policy was in 
force at time of death before notice of default for second year 
was given. Gould v. Equitable Life Assur. Soc. (N. Y.).... ‘i 

Where insured sells property covered and assigns policy with consent: 
of insured, new contract is entered into by insurer and purchaser, 
not affected by previous breach by vendor—insurer having 
reinstated lapsed life policy was not estopped from asserting in- 
validity because of assent to assignment where ignorant of de- 
ception at time of reinstatement and, upon discovery, gave notice 
it was no longer bound. State Mut. Life In@. Co. v. Peer 
( Tex.) 

Letter by insurer, after information of breach “ot warranty, * containing 
no intimation of waiver but requesing further proof, which bene- 
ficiary procured, did not estop insurer to forfeit policy where 
beneficiary knew validity would probably be eaenatpyed Western 
Life Indemn. Co. v. Couch. (Ind.) . eccccccccoccecs 

Where insurer furnished proof of death blanks “to * insured’s sister, 
who paid premiums, but was not beneficiary, by allowing her to 
make out and file proofs did not waive right to defense on 
ground of ill health when issued, and false representations. 
Manning v. Prudential Ins. Co. i 

Where policy contained examination of insured clause, examination of 
insured’s president did not waive insurer’s right to enforce for- 
feiture on ground of unauthorized concurrent insurance—that 
insurer retained proofs of loss voluntarily made by insured does 
not waive insurer’s right to claim forfeiture on ground of 
unauthorized concurrent insurance. Clover Crest Stock Farm, 
Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.).....ceeeseeeeess 

Insurer can avoid policy more than a year after issuance upon ground 
reinstatement was procured by fraud, despite incontestability 
clause. State Mut. Life Ins. Co. v. Rosenberry (Tex.) 

Where policy provided “incontestable from date of issue,” insurer 
could not set up plea of fraud. MacKendree v. Southern States 
Life Ins. Co. of Ala. (8S. C.) 

Insurer issuing volicy with incontestable clause is cesinone to set 
up defense insured was felon sentenced to death and was killed 
while attempting to escape. Sup. Lodge, Kgts. of Pythias, 
v. Overton (Ala.) 


Risks and Causes of Loss. 


INSURANCE OF PROPERTY AND TITLES. 


Under provision exempting for liability for loss from explosion, where 
building fell from explosion before fire broke out,- policy was 
terminated by falling of building. Northwestern Nat. Ins, Co. 
v. Westmoreland (Tex.) 

Bank’s burglary insurance policy held to cover losses from safe only 
when it is closed and locked, not when money was taken from 
it when open. Franklin State Bank v. Maryland Cas. Co.— 
Franklin State Bank v. U. S. Fid. & Guar Co. (U. S.)........ cece 


LIFE INSURANCE. 

Provision exempting from liability for death in military service in 
time of war or while in such service of any government, held not 
void as against public policy—death of insured from pneumonia 
while at camp in United States during war with Germany was in 
such service within his policy, exempting insurer from liability 
for such death. Miller v. Illinois Bankers’ Life Ass’n (Ark.). 


ACCIDENT AND HEALTH INSURANCE. 


Policy covering injury while in passenger car, steam vessel, elevator, 
or burning building does not cover death by injury in auto- 
mobile. Rubens v. U. 8S. Casualty Co. (Ind.). 

Clerk, handling dynamite in regular pursuit of occupation, who sold two 
sticks and accompanied purchasers to place where it was exploded 
did not become a “user and handler” thereof. a more hazardous 
occupation. Forcht v. No. American Life & Cas. Co. (8S. D.).... 

Physician, at time of insurance and death, in general practice and also 
medical officer in state National Guard, who on day of death, 
after visiting patients, had gone out as surgeon only with de- 
tachment of guard on emergency service at his home town durin 
strike, held to have been engaged in occupation of physician an 
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surgeon—to constitute change of occupation, it must be aban- 
doned and some other calling adopted. Interstate Business Men’s 
Ace, Ase’n V. Lester (U. Bideccccccccdccccccccccnccccesccccceces 
(454) Where insurer was not liable for injuries from disease, court properly 
refused to instruct that if jury believed fall was cause of death, 
they must find for plaintiff, notwithstanding belief that deceased 
had a hernia. Kellner v. Travelers’ Ins. Co. of Hartford (Cal.).. 
(455) If injury resulted in some degree from insured’s own acts, and evidence 
be such that jury may fairly find he did not and could not have 
reasonably anticipated such result and did not intend to produce 
it, injury resulted from accident within policy. Rowe v. United 
Commercial Travelers’ Ass’n (IOWA).......ccescccvccecesccacess 

Intentional act not dangerous per se. not intended or expected to be 
attended with injurious results may, by contingency, bccome ac- 
cidental means of injury within policy. Rowe v. United Commer- 
cial Travelers’ Ass’n (Iowa) 

Death by suicide of insane person is by accident—intentional ‘self de- 
struction by sane person is not an accident—where statute takes 
away suicide defense to policy, insurer is not liable under policy 
against death by accident in case of death of insured by suicide 
while sane. Scales v. National Life & Acc. Ins. Co. (Mo.)...... 

Means of death were accidental where deceased selected scarf pin, in 
ignorance of its infected condition, to puncture pimple. Inter- 
state Business Men’s Acc. Ass’n v. Lewis (U. S.)....seeeeeeceesss 

Complaint for amount of policy was properly dismissed where deceased, 
having hypodermic needle in violation of law, directed daughter 
to insert in his arm with consequent death from blood poisoning. 
Townsend v. Commercial Trav. Mut. Acc. Ass’n of A. (N. Y.).... 

Suicide while sane is not an accident—statute does not alter rule that 
no recovery can be had for suicide — sane. Brunswick Vv. 
Standard Acc. Ins. Co. (Mo.) ec ecewccecesccceces 

If insured does something which culpably * provokes or induces act 
causing injury or death, result is not accidental, but if wholly 
free from culpability, result is accidental as to him, though 
within deliberate intent of aggressor—death of physician, National 
Guard medical officer, killed while performing duty with detach- 
ment of guard during strike, held accidental. Interstate Busi- 
ness Men’s Acc. Ass’n Vv. Lester (U. S.)....csececccccscesvveces 

If assured took poison while insane, death was caused by accident, and 
clause excepting Hability for such death was rendered void by 
statute. Brunswick v. Standard Acc. Ins. Co. (MO.)......-eee0% 

Injuries sustained by insured while defending himself from un- 
provoked assault are within policy insurine against injuries 
from accidental means, although he struck first — Travel- 
ers’ Ins. Co. v. Dupree (Ala.). eeecveeeere 

Death of insured ‘from opening pimple with ‘Infectea™ ‘pin, “hela ‘result 
of bodily injury through external, violent and accidental means. 
Iowa State Trav’g Men’s Ass’n v. Lewis (U. S.).....eseeeeees 


Where insured died as result of opening pimple with infected pin, 
held that wound was open one caused by external, violent and 
accidental means. Towa State Trav’g Men’s Ass’n v. Lewis 
(U. 8.) coerSisesenecee 

Clerk who sold. ‘dynamite ‘and. ‘accompanied * purchasers to watch ex- 
plosion, taking cover 10 feet inside building, did not voluntarily 
expose himself to unnecessary danger. Forcht v. No. American 
Life & Cas. Co. (S. D.). . 

Statute limiting speed of motor “vehicles is a law within’ ‘provisions 
against liability for loss resulting from violations of law and if 
death resulted from such violation there can be no recovery— 
mere driving at high speed is not per se a violation and to be a 
defense it must be shown in addition that injury and death were 
— thereby. Rowe v. United Commercial Travelers’ Ass’n 
(Iowa) .... ececsccebes coccccccccccs 

By-law excepting society from liability for" injuries by-any other person, 
assaults, etc., held to relieve from liability where fatal injuries 
were intentionally inflicted by third a grea Dunn v. Physicians’ 
Cas. Ass’n of Amer. (Neb.) sae 

If assured took poison while insane, death was caused by accident, and 
clause excepting liability for such death was rendered void by 
statute. Brunswick v. Standard Acc. Ins. Co. (MO0.).......s.e0- 

There can be no recovery on accident policy where insured committed 
suicide, unless insane. Wacker v. National Life & Acc. Ins, Co. 
of Nashville (Tenn.) ... . obeteye 


Under policy insuring against bodily injuries inflicted through acci- 
dental means, if disease caused apoplexy resulting in death or 
if injury received in fall concurred with disease in causing 
apoplexy, company was not liable, but was liable if injury from 
fall was sole cause of apoplexy. Western Indem. Co. v. Mac- 
Kechnie (Tex.) eer ewenes 

Exception from liability for. death by “suicide, sane or insane,” 
cludes self destruction, irrespective of assured’s mental condi- 
tion at time of death. U. S. Fid. & Guar. Co. v. Blum (U.8.).. 

if holder of policy was suffering from disease accelerated and aggra- 
vated by fall, constituting an accident, so as to be cause co- 
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operating to produce death, beneficiary cannot recover on policy, 
covering only against accident—where there is no active dis- 
ease, but merely frail general condition or made operative by 
accident so that death results, there may be recovery on such 
policy. Leland v. Order of United Com’! Travelers of America 


XIII. Extent of Loss in Liability of Insurer. 
(B) INSURANCE OF PROPERTY OR TITLES. 


(493) To constitute total loss, not necessary that all materials of building be 
physically destroyed—no total loss of building so long as sub- 
stantial remnant remains as basis for restoring to previous con- 
dition—whether remaining portion is sufficient depends on 
whether an uninsured owner would utilize it as basis for restora- 
tion. Fire Ass’n of Phila. v. Strayhorn (Tex.).....cccecesseeses 

Where, as result of fire, none of materials in improvements made “by 
lessee, insured, could be used to restore improvements, held there 
was “total destruction.” Phoenix Ins. Co. v. Schulman Co. (Va.).. 

(600) If insurer in issuing policy agreed to greater than actual value of 
property, it will be held to that value, however excessive, if 
there has been no depreciation. Joyce v. St. Paul F. & M. Ins. 
Co. (Mo.) .. oo doccccescoevcesoses 

(605) Provision requiring assured to protect from further damage, wheat 
in burned stack, does not apply to remote and unaffected stacks. 
Kenney v. St. Paul F. & M. Ins. Co. (Kan.)......... coeccccccce 

(608%) Insurer is not liable for acts of dishonesty committed after employer 
became aware of any act justifying claim. Los Angeles Ath. 
Club v. U. 8. Fid. & Guar. Co. (Cal.) 


(C) GUARANTY AND INDEMNITY INSURANCE. 


(612) Policy, stipulating that insurer will defend all suits, obligates it, on 
appeal from judgment recovered against employen to protect 
— ae furnishing supersedeas bond. Johnson v. Maryland Cas. 
0. (Neb.) eo receccceceseceesseces 
Under statute, one who suffers injury to automobile, “from collision 
with licensed jitney bus, cannot recover from insurer, as loss 
recoverable under statute is confined to bodily injury or death 
- -_ party. Gillard v. Manufacturers’ Casualty Ins. Co. 
( 

Where policy stipulates that insurer will defend all suits against em- 
ployer and, upon appeal of judgment, insurer fails to protect em- 
ployer by seupersedeas bond, insured may pay judgment and 
oe action against insurer. Johnson v. Maryland Cas. Co. 
(Neb.) . 

Insurer against liability for accidents owes insured duty of settling be- 
fore suit if reasonable and is liable to insured for negligent 
failure to do so after assuming control of claim. nee 
Bros, v. Gen’! Acc., Fire & Life Assur. Corp. (N. H.)....... 

Where employer insured himself and employee was injured, and. em- 
ployer, insolvent, left city, employee cannot sequester as asset 
of employer the contract of indemnity insurance and apply it to 
satisfaction of his demand since employer has not sustained 
loss for which insurer has agreed to indemnify him. Newton v. 
Seeley (N. C.) 

Where insured company, after servant was injured and recovered judg- 

ent, on advice of. insurer’s attorney, transferred business and 
‘assets to one of its stockholders, but thereafter borrowed money 
to pay the judgment, it sustained a loss’ and could recover from 
surer, which could not urge the payment was voluntary—matter 
f good faith of such company, raised by insurer when sued, 
goes only to question whether judgment was actually paid by 
company or. whether it was a mere sham and not actual pay- 
ment. Hoagland Wagon Co. v. London Guar. & Acc. Co. (Mo.). 

If insurer by wrongful conduct, unjustifiably prevent payment of loss 
in money after trial of issue, it will be precluded from asserting 
policy did not mature by reason of non-payment. Certainly that 
payment would have been made if insurer had not meddled is 
not essential to estoppel; reasonable assurance it would have 
heen made is sufficient. Emerson v. Western Automob. Indemn. 
Ass'n (Kan.) 

Policy and by-laws of society considered and held that payment in 
money by policy holder of his loss or expense, after trial of 
issue, is condition precedent to action on policy—held this con- 
dition not waived by defending action in which issue was tried, 
pursuant to by-law casting such defense on insurer. Emerson v. 
Western Automob. Indemn. Ass’n (Kan.) 

Where liability indemnity policy required insurer to defend suit 
against insured and provided no action could be brought until 
judgment had been rendered against insured, insurer, after be- 
ing impleaded, in suit against insured upon its denial of liability 
and refusal to defend, could be held liable fn such suit upon 
judgment being rendered against insured. Continental Paper 
Bag Co. v. Bosworth (Tex.) 
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LIFE INSURANCE. 


Provision limiting liability for death in military service covers only 
such as are due to causes peculiar to service; beneficiary can 
recover for death in motorcycle accider.t far behind firing lines. 
Kelly v. Fidelity Mut. Life Ins. Co. of Phila. (Wis.).. 

Where policy provided limitation of liability to return of premiums, 
etce., if insured entered military service, he is deemed to have 
so entered when he has passed examination, taken oath, been 
enfolled and submitted to military authorities—in the event of 
his death while in military service, it devolves upon insurer to 
so prove and that ra resulted from such service. Malone v. 
State. THe INS. CO. CUO) ecccccowrdvscussswecceses 

Special provisions will not be so construed as to defeat or limit bene- 
fits unless so clear and definite as to require such construction 
and are not inconsistent with other provisions. Zantow v. Old 
Line Acc. Ins. Co. (Neb.) 


ACCIDENT AND HEALTH INSURANCE, 


To be total disability it is sufficient if injury is such that common 
care and prudence require to desist from business pending cure; 
that insured did not discover seriousness of injury for several 
days would not disprove that he was not wholly disabled. 
Metropolitan Casualty Co. v. Edwards (Tex.). aeseceentsane 

Under policy defining total disablement as continuous ‘disablement 
and inability from date of accident, there can be no recovery 
for total disablement following period of partial disablement— 
insured was total disabled within policy, though on occasions he 
went to business and attempted to perform duties but had to 
desist, attempt being error of judgment and indiscretion—tota! 
disability may exist though it is physically possible for insured 
to perform occasional acts, it being unnecessary that he be 
confined for entire period claimed—insured’s failure or refusat 
to perform any act of business would not have precluded in- 
surer from proving injury was not such as to cause total dis- 
ability—insured’s attempt to perform some business duties, 
where he ought not have made such attempt, did not estop him to 
show he was totally disabled during such period—that insured 
received wages during period of total disability did not of 
itself preclude his right to recover for such total disability. U. 
S. Casualty Co. v Perryman (Ala.) 

By policy terms, insured was entitled to indemnity for total disability 
if under physician’s care even though there was no medical 
treatment of his injury. Rechtzigel v. National Cas. Co. (Minn.). 

There was loss of entire sight of one eye where eye became incurably 
sightless though slight light perception remained, Watkins v. 
U. S. Casualtv Co. (Tenn.) 

Death was caused by accident while traveling as passenger although 
insured got off at intermediate station for legitimate purposes 
while train was waiting, and was killed in attempting to reboard 
it. Wharton v. N. Y. Life Ins. Co. (N. C.) 

Where insured punctured pimple with infected pin, in ignorance of its 
infection, which was immediately communicated and spread, 
whether ‘death ensuing therefrom be ascribed to original injury or 
whether infection be part of injury, case is governed by clause 
providing for indemnity where skin is punctured and bacteria 
introduced, producing infection and causing disability or death 
—definite article before ‘‘outer” in clause limiting liability, rela- 
tive to puncturing “the skin or outer covering of eye,” shows 
the word “skin” refers to the skin of the body and not the outer 
—a of eye. Interstate Business Men’s Acc. Assn v. Lewis 
( 8.) 

Though accident policy, providing payment of specified sum for acci- 
dental death, declared limit of liability to be $50 for hernia, 
beneficiary can recover full amount where insured suffered ac- 
cident causing hernia of which he shortly died. Hanna v. Inter- 
state Bus. Men’s Acc. Ass’n of Des Moines (Cal.) 

Where one had ceased his temporary employment with intention of 
resuming usual occupation and was killed by snowslide on way 
home, he was not engaged in occupation more hazardous. Union 
Heath & Acc. Co. Vv. Anderson (COlO.).....ccceecessevcceecece 


Notice and Proof of Loss. 


Provisions relative to time of notice must be construed according to 
intention of parties and against the insurer where it does not 
violate plain provisions of contract. Watkins v. U. 8S. Casualty 
Co. (Tenn.) 


Where apparently trivial mishap occurred, assured not required to re- 
gard as accident of which immediate notice was required, 
although afterwards resulting in — injury. Melcher v. 
Ocean Ace. & Guar Corp., Ltd. (N. Fu). ccccccccccccsccccccccccce 

Under immediate notice requirement, notice need not be given of every 
trivial occurrence, though it may afterward prove to result in 


(25) 





Insurance Law Journal, Vol. 54. 


serious injuries, if no apparent harm comes from mishap and 
there is no reasonable ground to believe bodily injury will follow— 
company insured against accidents caused by its automobiles, 
with usual immediate notice requirements, held not absolved from 
making report when its automobile knocked down boy, its man- 
ager having learned of accident through newspaper and driver 
on made no investigation. Haas Tobacco Co. v. Amer. Fid. Co. 
Y.) 

(687) Where policy provided that proof of loss might be turnighed’ by ‘mort- 
gagee within 60 days after failure of insured who also had 60 
days, and insured made proof in 80 days, assignee of mortgage 
could take advantage of it and was not required to do so himself 
as condition to holding insurer. Pennsylvania Co. for Insurance 
on Lives and G. A. v. Aachen & Munich Fire Ins, Co. (Pa.).... 

Insurer’s contract with insured’s mortgagee is separate from insured’s 
but both are open to defense of forfeiture, although mortgagee 
is not bound by insured’s failure to file proof of loss. Clover 
Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins, Co. (N. Y.) 


Where injury occurred, notice given three days later, again a month 
later, no acknowledgement being received and another notice 
given month later and suit commenced six months later, notice 
to insurer was sufficient. Georgia Cas. Co. v. Schrepferman (Ind.). 

Failure of insured to make proof of loss within 60 days was neglect not 
invalidating as to mortgagee or its assignee. Pennsylvania Co. 
for Insurance on Lives & G. A. v. Aachen & Munich Fire Ins, 
Co. (Pa.) 

Where plaintiffs right to recovery. is “based on statute as to extended 
insurance, failure to give notice of claim and proof of death 
within statutory time bars recovery in absence of waiver or 
other avoidance. Graves v. Metropolitan Life Ins. Co. (Mo.).... 

Where policies provided for notice within specified time of accident, 
and insured, who lost eye, did not know extent of injury until 
expiration of specified time, but gave notice within such time 
after he acquired such knowledge, he complied with policy 
terms. Watkins v. U. S. Casualty Co. (Tenn.).. 

Provision requiring written notice within thirty days of injury 
part of contract and to be construed to give effect to intention 
of parties—if within stipulated time there was no ground for 
belief injury justified claim for damages but such grounds later 
developed and immediate notice was then given, question 
whether notice was within time is for jury. ene ee Liab. 
Assur. Corp. v. Roehm 

Failure of policy, requiring notice within ten days, to” ‘specifically 
include exception where notice is not reasbnably possible, was 
of little or no importance, exception being implied. American 
Cas. Co. v. Roehm (Ohio) 

Noncompliance with prompt notice requirements ‘cannot be excused on 
ground it was immateral provision, violation of which did not 
avoid. Los Angeles Ath. Club v. U. S. Fid. & Guar. Co. (Cal.).. 

Proof of loss, reciting occupancy of building. not giving names, but 
stating any further information would be furnished on call, 
was sufficient to comply with policy PORE Taylor v. 
Northern Ins, Co. (R. I.)... 

Itemized statement of claim for dishonesty of “employee, hela sufficient. 
Los Angeles Ath. Club v. U. S. Fid. & Guar. Co. (Cal.) 

Where there was provision for examination of inBured under oath, and 
insured upon being notified to appear, failed, insured could not 
recover. National Fire Ins. Co. v. Humphreys CTO. escoves 

Whether insured failed without reasonable cause to appear and gub- 
mit to examination, as demanded by insurer under policy clause, 
held for jury—place where loss occurs is proper place for ex- 
amination under clause, and neither insurer nor insured has 
right to demand it take place elsewhere. Pierce v. Globe & 
Rutgers Fire Ins. Co. (Wash.) coves 


Proof of death containing admissions that insured was sick with last 
illness when policy was delivered, where unexplained and cor- 
roborated by testimony, precluded recovery under good health 
upon delivery provision. Burgess v. Pan-American Life Ins. Co. 
(Mo.) oe 

Though by-laws provide if member files claim before ‘disability ceased, 
he waives future benefit, insurer cannot reduce liability by mere 
unaccepted offer on part of insured to receive less than amount 
entitled to under statute. Internat’! Trav. Ass’n v. Powell (Tex.). 

Insured, by giving notice and claim for loss for specified period of 
disability, did not estop himself from subsequently filing another 
notice and claim for longer period where insurer did not act on 
first claim. U. 8S. Casualty Co. v. Perryman (U. 8S.) eee 


To forfeit policy, false swearing in proof of loss must consist in oath 
to statements knowingly and wilfully false or recklessly made. 
Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.) 

False statements in proof of loss that insured was owner in fee ought 
not of itself avoid ‘policy, where insurer was fully aware of 
facts and could not have been misled by such statement. 
Pearman v. Farmers’ Mut. Life Ins. Co. of Chariton Co. (Mo.). 456 
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Agent, with authority to issue policies without consulting home office 
and through whom policies were canceled and returned pre- 
miums offered, had authority to waive proof of loss provision by 
refusal to furnish blank forms. Wilkinson v. Standard Acc. Ins. 
Co. (Cal.) eves cersrccececens eevces 

Insurer waived condition requiring proofs by “refusing to furnish blank 
forms and denying liability and informing beneficiary that it was 
useless to make proof. Wilkinson v. Standard Acc. Ins. Co. 
(Cal.) 6g 6Ph Anse RSENS ERNE SARC ERESeRaRe e 

Where insurer disputed loss and parties executed non-waiver agree- 
ment, held it did not preclude waiver of proof of loss by in- 
surer’s statements, not in connection with investigation, that it 
would be glad to pay loss if insured could show property was 
covered by policy. Williams Mfg. Co. v. Insurance Co. of No. 
America (Vt.) eses 

Insurer, by declining to send proof. of death blanks, “waivea. such ‘policy 
requirement. Northwestern Life Ins. Co. v. Evans (Tex.). 

Provision requiring proof of total disability within certain definite 
time is waived by company denying liability within such time 
upon other grounds. Federal Life Ins. Co. v. Lewis (Okla.).... 


Where insurer sent adjuster to investigate, examining insured and 
9 requiring signature under oath to statement, insured’s failure to 
give written notice and proofs of loss was not fatal where he 
made repeated demands for payment of loss, though statement 
he signed stated insurer did not waive compliance with policy. 
Springfield F. & M. Co. of Springfield, Mass. v. Goodgame (Ariz.). 


Adjustment of Loss. 


Insured who refused to submit question of amount of loss to arbitra- 
tors, where policy stipulated no action could be maintained in 
event of such refusal, and who claimed total loss as statutory 
presumption of value of property, was barred from recovering 
where loss was only partial. Goldstein v. National Fire Ins. Co. 
(Wash.) oe eceeesereees cocesecsese 

Where policy provides arbitration ‘in disagreement, such disagreement 
is prerequisite to right to demand arbitration; mere arbitrary 
refusal to pay amount demanded and offer of less amount does 
not constitute disagreement. Springfield F. & M. Ins. Co. v. 
Barnett (Tex.) evccrcccees cogee 


If insurer desired to hold mortgagee or its assignee to appraisement 
clause, it was entitled to do so by written demand in absence of 
which appraisement held to have been waived. Pennsylvania ’Co. 
- — on Lives & G. A. v. Aachen & Munich Fire Ins. 

o. (Pa ee spe 

Where agreement provided that appraisers should appraise and ascer- 
tain actual cash value of loss by lightning it was a personal 
investigation and they were not bound to take testimony or give 
notice of meeting. Turner v. Hartford Fire Ins. Co. (Iowa.).. 

Appraisers appointed by insurer and insured are supposed and ex- 
pected to represent parties appointing them and, within reasonable 
limits, to see that no legitimate consideration favorable to parties 
appointing is overlooked by the other appraisers—under agree- 
ment submitting to appraisers the sound value of property and 
amount of loss, function of umpire was not to coincide with one 
or the other of appraisers, but in matters of difference to become 
a third appraiser, not bound to limits of appraisers’ estimates, 
making his award independently—where appraisers asreed on a 
sound value of total loss, umpire appointed to decide on matters 
of difference only. had no authority to pass upon such sound 
value as to which there was no difference; his duty was to ap- 
praise the loss only and his refusal was legal misconduct. Dennis 
v. Standard Fire Ins. Co. (N. J.)....c.ccccseceececes e6e 


(574) Under evidence, award of appraisers on leas by lightning held grossly 
inadequate or result of gross mistake. Turner v. Hartford Fire 
Ene. Ca. (TOWS): ccoccccacvscccccvsceces e Seterreccces 
Where umpire or arbitrator exceeds authority, * eftect™ ‘of ‘act ‘is same, 
whether done consciously or by mistake; in either case award is 
void—umpire’s refusal to appraise loss, amounting to legal 
misconduct, was no ground for vitiating as whole; complainant 
should be relieved only to extent of injury; court would make 
the adjustment. Dennis v. Standard Fire Ins. Co. (N. J.)...... 
Where plaintiff sought to avoid award of referees on ground of mis- 
conduct, allegation that “defendant, forgetful of its legal duty, 
did not present name of disinterested men” from which to select 
referee, held sufficient without allegation of scienter to charge 
insurer with fault—evidence of conduct of referees from time 
proposed until completion of award, including what they say and 
do, is competent to prove them biased and prejudiced—where 
referees are not as free from bias as judges and jurors are 
presumed to be, award is invalid—declaration held to set out 
cause of action without allegation of scienter on part of insured. 
Bradbury v. Insur. Co. of Penna. (M6.)....cccccccccccccescssee 380 
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(676) Insurer did not waive appraisal provision by obtaining builder’s esti- 
mate of loss and advising insured to secure similar estimate— 
preliminary negotiations looking to amicable settlement of loss 
are not waiver of dppraisal provision, unless insured was misled 
to his injury when waiver is implied. Goldstein v. National Fire 
Te. CO. CWOSR.) cccccccccssssee cocscccveccesescecsccceseccccs OS 

If insurer desired to hold mortgagee or its assignee to appraisement 
clause, it was entitled to do so by written demand in absence of 
which appraisement held to have been waived. Pennsylvania Co. 
for Insurance on Lives & G. A. v. Aachen & Munich Fire Ins. 

Se TED cer vadesebepecdus coats socneschebsse encscce S02 

(678) If appraiser selected. ‘by! insurer was ‘isqualified, act. ‘of “insurer in 
wrongfully refusing to select another appraiser defeated arbitra- 
tion—where insurer occasioned such failure, insured is released 
from obligation to enter arbitration. Delaware Underwriters 
a ST eee ° CS eerccecrsccssesoccceses BOO: 

Fallure of mortgagor to proceed with appraisal as provided, was not 
an act or neglect invalidating policy as to mortgagee or its as- 
signee Pennsylvania Co. for Insurance on Lives & G. A. V. 
Aachen & Munich Fire Ins. Co. (P@.)....ccceccccssccscssevvecses S91 


XVI. Right to Proceeds. e 


(583) Where policy provided payments to insured’s executors or administra- 
tors, ‘facility of payment’’ clause permitting insurer to pay 
anyone entitled in equity by expense incurred on behalf of in- 
sured, held optional with insurer, so that insured’s sister who 
paid premiums and part of funeral expense could not maintain 


action. Manning v. Prudential Ins. Co. (Mo.)....... 398 
(686) Beneficiary has vested interest which cannot be changed without. his 
consent. Brown v. Farmers’ State Bank (Ind.).......e..s+ee0-5 24 


Where policy authorizes insured to change beneficiary, beneficiary 
ordinarily has no vested interest until insured’s death. McEwen 

WV. WW. F. Tike Ime. CO. (Cal). cccccccccccesscovcsecsecsoccscsoces 505 
(687) Where no attempt is made to change beneficiary in manner required, 
rights of designated beneficiary become absolute upon death of 

insured. Schoenholz v. N. Y. Life Ins. Co. (N. Y.)...ceeeeeeeeee 53 
Where agent has authority to act for company, he may waive bene- 
ficiary change method provisions and bind company by verbal 

contract. Amer. Nat. Ins. Co. v. Wallace (Tex.).....eeseeeeeee0 56 
Where control reserved to insured was required to be exercised in 
prescribed manner, until so exercised rights of insured and 
beneficiary were not changed. G. P. Farmer Coal & Supply Co. 

v. Albright (N. J.)....+46. Cae devie 166 
(691) Where insured procured policy payable ‘to ‘creditor. ‘as “interest might 
appear and induced creditor to pay premium. held that creditor 
acquired vested interest of which he could not be deprived by 
change of beneficiary—it was unnecessary for creditor to have 
possession of policy to preserve his rights. and insured’s attempt 
to change beneficiary was subject to interest of creditor. Bush 

v. Kansas City Life Ins. Co. (Mo.)........80-06 


XVII. Payment or Discharge, Contribution, and Subrogation. 


(698) Demand Is liquidated to begin to carry interest when amount is fixed 
by law or agreement—despite statute, where provided that loss 
is payable 60 days after furnishing proof of loss. interest from 
date of loss was improperly allowed. Fire Ass’n of Phila. v. 
GRPOPROCR. CTE) ceccvacccccvcvesecncsescs Sebsbkd deh tcees 79 
Insurer’s denial of liability matures demand for loss and interest runs 
from date of denial—insurer of property not totally destroyed, 
policy providing loss not payable until 60 days after notice, 
etc., in absence of denial of liability, was not liable for interest 
from date of loss. Delaware Underwriters v. Brock (Tex.)..... 185 
Insurer held liable for interest on amount of original judgment in favor 
of servant of insured company. agers on Co. v. London 
Guar. & Acc. Co. (Mo)....... evccccsgrccccce OTC 
In action between beneficiary and ‘assignee, "where “judgment. was ren- 
dered for beneficiary, and for assignee for amount paid under 
assignment with interest. and both parties appealed, assignee 
was not entitled to interest for time following rendition of judg- 
ment. Milliken v. Haner (Ky.).....-ssseeesecees eccccccce 389 
(599) Where policy gave insurer privilege of paying proceeds. to relative by 
blood of insured, delivery of check for proceeds to sister of de- 
cedent constituted payment. In re O’Kane’s Estate (N. Y.).... 265 
(602) Where agent has authority to represent in payment of claims when 
demanded, a demand for payment of policies is such as to entitle 
beneficiary to recover penalties and fees in case of refusal. Amer. 
Nat. Ins. Co. v. Wallace (Tex.) ...... Coeresececsecssoeces 65 
Statue penalizing insurer for nonpayment of loss within specified ‘time 
does not require insured to recover exact sum demanded and sued 
for to entitle him to penalty and fees. Springfield F. & M. Ins. 
Co. of Springfield, Mass. v. Goodgame (Ariz.)..........see0++ 176 


(28) 





Topical Index. 


Company, real part in interest to sue on policy, had right to recover 
statutory damages and attorney’s fees of insurer for vexatious 
refusal to pay, though policy was pledged to secure note given 
by company for money borrowed to pay injured servant’s judg- 
ment. Hoagland Wagon Co. v. London Guar. & Acc. Co. (Mo.).. 

Fidelity company, surety on bond of receiver, is insurer within statute 
penalizing vexatious refusal to pay loss—bond signed by com- 
mercial surety company as policy was within such statute, 
State ex rel. Elberta Peach & Land Co. v. Chicago Bonding & 
Surety Co. (Mo.) 

(606) Where insurer pays loss occasioned by negligence of thira party it is 
subrogated to rights of insured to extent of amount paid. North- 
west Door Co. v. Lewis Inv, Co. (Ore.)...ccceceescecceecsseces 

Where insurer, which paid claim against insured employer, of em- 
ployee injured by explosion of alleged defective boiler tube, sued 
seller of tube, on theory of subrogation of plaintiff to em- 
ployer’s claim against defendant for breach of implied war- 
ranty, complaint, in failing to allege that explosion was result of 
alleged defective construction, held demurrable. Maryland Cas. 
Ca. Vi Miekt & Jilidee Co ERG). cccvsvstcvcusive ose e 

Under subrogation clause, insurer is ney eae to assignment of mort- 
gage on property, held by assignee? where it has neither tendered 
nor paid any amount to such assignee. Pennsylvania Co. for 
—, on Lives & G. A. v. Aachen & Munich Fire Ins. Co. 
CPAs) cvvecccers eCoccceccccoee 


XVIII. Action on Policies. 


(612) Recovery being based on contract, performance on -part of com- 
plainant is essential to cause in action. Goldstein v. a 
Fire Ins. Co. (Wash.) eoveccececcesececs 

Insurer who failed to give immediate notice “of “fre to fire chief | or 
marshal was not precluded from suing where insurer failed to 
reject proofs for noncompliance with statutory requirements. 
Menting v. Germania Fire Ins. Co. (Wis.).........+- 

Provision requiring physician’s reports as condition precedent to main- 
taining action has no application where insurer asserts it has 
made full settlement and is released from further Iability. 
Rechtzigel v. National Cas. Co. (Minmn.)..........+6. 

Held that act requiring jitney busses to have accident insurance policy 
is not unconstitutional and that since such policy provided pay- 
ment to injured third party, omissions of insured driver to 
comply with provisions, such as filing notice of accident, could 
not affect right of injured third party to recover. Gillard v. 
Manufacturers’ Tns. Co. of Phila. (N. J.) 

Where right to demand arbitration had not arisen, there being no 
disagreement, that insured did not enter into arbitration, re- 
sulting in arbitrator’s failing to appoint umpire, would not de- 
feat right to sue—policy may legally provide for determination of 
loss by arbitration and make determination precedent to suit— 
stipulation to submit issues as to amount of loss to arbitration, 
where not provided that same be precedent to suit, is collateral 
to contract and will not defeat suit without such award. 
Springfield F. & M. Ins. Co. v. Barnett (Te+x.) 

(613) Demand for payment of loss, and refusal, were not necessary before 
bringing suit where loss was total. Northwestern Nat. Ins, Co. 
v. Westmoreland (Tex.) 

(615) Where insurer learned of breach of warranty over three months after 
death, tender of premiums paid, with accrued costs, seven months 
after death, after suit was brought, was within a reasonable 
time. Western Life Indem. Co. v. Couch (Ind.)..........sse0% 

Failure to serve summons in suit against proprietor of jitney bus for 
personal injury, upon city’s fiscal agent, designated by. atatute 
as proprietor’s agent for that purpose. does not render injured 
party’s subsequent action on proprietor’s indemnity bond for 
adjudicated damages invalid. Gillard v. Manufacturers’ Ins. Co. 
of Phila. (N. J.) 

(616%) Where insurer. with full knowledge of injury, suit, ‘and_ occurrences 
in court when judgment was rendered against employer, failed 
to participate in defense as required by policy, it cannot, when 
sued, challenge the judgment. Georgia Cas. Co. v. Schrepfer- 
man (Ind.) 

(617) It is duty of court, although neither party objects, to raise question 
of jurisdiction and to refuse to proceed if it determines it has 
no jurisdiction, remandirg to proper court. Rollins v. Business 
Men’s Acc. Ass’n of A. (MO.)......ceeeeeeeere 

(618) For purpose of determining venue, cause of action accrues at place or 
insured’s death. Roberts v. American Nat. Assur. Co. (Mo.). 

Stipulations between insurer and insured for exclusive venue in county 
of insurer’s residence dc not control under statute and cannot 
be enforced. Internat’! Trav. Ass’n v. Branum (Tex.).......... 

Company cannot enforce provision prohibiting maintenance of suits 
elsewhere than in county of its domicile. Internat’l Trav. Ass’n 
V. VOWS! (TEE acccccccccccccccesnccccosescosecees 
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Incorporated association indemnifying members against automobile 
losses is insurance company and action on its contract may be 
brought in the county where plaintiff resides. Emerson v. 
Western Automob. Indemn. Ass’n (Kan.)........++ 
(619) Action on policy, forfeited for default, which forfeiture was waived by 
insurer, held not barred by statute, insured having died more 
than two years after repudiation of policy. Thompson v. Postal 
Life Ins. Co. (N. Y. coneocces eperrecccocccce 


(624 Plaintiff wHo purchased property and executed trust deed for purchase 
price had _ interest in policies covering property sufficient to 
maintain suit against companies for original amount of policies 
reduced by companies without his consent, although policies 
were payable to mortgagee. Stewart v. Coleman & Co. (Miss.).. 
may maintain suit against insurer to recover upon fidelity bonds 
the amount of cashier’s defalcations although directors have al- 
ready refunded money to bank. Southern ov Co, v. Citizen’s 
State Bank of Hempstead (Tex.). 66-00 sb bees h60 ce eens 

Company was real party in interest to “sue ‘on its policy, though 
the policy had been pledged to secure payment of note given 
by company for ~~ | borrowed to pay injured servant’s judg- 
ment; the written pléUges not giving the lender any right to file 
suit against insurer until company failed to do so. Hoagland 
Wagon Co. v. London Guar. & Acc. Co. (Mo.) Scevereese 

Second mortgagee may sue in own name, though loss be ‘payable to 
both him and first mortgagee. Upon death of one joint payees 
or assignees, survivor is entitled to bring action in own name. 
Taylor v. Northern Ins. Co. (R. I.) weshevenes 

Suit on policy issued to wife, covering household * goods, ‘community 
property of wife and husband, was properly brought in hus- 
band’s name. Allemania Fire Ins. Co. v..Angier (Tex.)...... 

Action may be brought against unincorporated associations and not 
necessarily against individual members—policy of such associa- 
tion providing judgment against any member is conclusive as 
to liability of other members, held not to preclude suing the 
association. Lewelling v. Manufacturing Woodworkers’ Under- 
writers (Ark.) eeeeee 

Return of service of citation which shows delivery ! in person to ‘agent 
of true copy of writ is sufficient to show service upon company. 
United Mut. Fire Ins. Co. v. Talley (Tex.)......ccecssccsscccceces 

Under state statute, policy holder of foreign company who forwarded 
application with fee cannot be considered agent on whom gervice 


639 


205 


may be made. Crews v. Illinois Commercial Men’s Ass’n (U. S&S). 10 


State statute provides agents of company for purposes of services, is 
not applicable to foreign corporation, unless it is doing business 
in such state. Pembleton v. Ill. Com], Men’s Ass’n (IIll.) 

(629) Allegation that insurer was a mutual chartered company, etc., 
against a general demurrer, sufficient allegation of insurer’s 
corporate statu@ United Mut. Fire Ins. Co. v. Talley (Tex.).... 

(634) Where warranty is not promissory and there is nothing to be per- 
formed thereunder, to allege its truth is unnecessary. Wilkinson 

(685) Petition alleging that dwelling in which insured household goods were 
located was totally destroyed and that proof of loss was furnished, 
was sufficient as against general demurrer, to show destruction 
of goods insured. United Mut. Fire Ins. Co. v. Talley (Tex.).... 


Where there is suicide clause, it is not necessary to negative death by 
suicide while sane or allege affirmatively death by suicide when 
insane. Security Life Ins. Co. v. Duncan’s Adm’r (Ky.)........ 
v. Standard Acc. Ins. Co. (Cal.)...ccccccccscccccccvccccccs reves 

Complaint need not allege no concurrent insurance carried, nor that 
mechanics were not long employed in altering buildings con- 
trary to provisions, since these are matters of defense. Clover 
Crest Stock Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.) 

Denial that insured had fulfilled conditions and that proofs conformed 
is not a plea that insured had failed to give statutory notice of 
fire to fire marshal. Menting v. Germania Fire Ins. Co. (Wis.).. 


Where answer alleged false warranties as to health of, and refusal of 
insurance to, insured, reply alleging insurer’s knowledge of pre- 
vious application but not of disease or refusal, is insufficient. 
Western Life Indem. Co. v. Couch (Ind.).......csccccccccccscces 

Admission of certificate running to one-“Prull” instead of deceased 
“Trull” where insurer had received premium payments from 
deceased and its answer pleaded itg assumption of certificate. is 
not erroneous. Trull v. Ind. Ord. of Puritans (Cal.).......... 

Insured may prove waiver by insurer of by-law provision as to re- 
quirements of application, under general allegation of full com- 
. Pearman v. Farmers’ Mut. Fire Ins. Co. of Chariton 

(Mo.) 

Where insurer alleged policies. ‘haa ‘been forfeited by carrying ‘unau- 
thorized concurrent insurance and by repairing buildings con- 
trary to provisions, any error in insured’s failure to reply to 
such new matter held not available when first raised by insured’s 
brief many months after trial. Clover Crest Stock Farm, Inc., 
v. WCE VOI Fire DAE. CO. ON. Ryu ccc cctvccccccvcccsoces 
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Plaintiff’s claim that certain evidence was not admisssble under plead- 
ings, not sustained. Aaberg v. Minnesota Comm. Men’s — 
(Minn.) 


(646) Insured has burden of proof that insured was sick with last iliness at 
time of delivery, where there was provision for good health at 
delivery. Burgess v. Pan-American Life Ins. Co. (Mo.)..... . 

Insurer has burden of proof of falsity of insured’s representation as to 
cause of mother’s death. Mickschl v. Nat. Council Knights & 
Ladies of Security (Cal.) 

Where company reserves power to forfeit tor nonpayment of ‘assess- 
ments and dues, in order to utilize, must allege and prove that 
amount demanded was legal and correct and that upon due 
notice, insured failed to make payment. Young v. Hartford Life 
Ins. Co. (Mo.) 

Presumption is-against suicide and in favor. of accident. ‘Wilkinson 
v. Standard Acc. Ins. Co. (Cal.) 

Insurer has burden of proof of value of property at time of loss only 
when there has been depreciation since policy was issued—in- 
surer has burden of proof that there has been no depreciation 
between time of issuance and loss. Joyce v. St. Paul F. & M 
Ins. Co. (Mo.) 

Where provision required notice of loss in person or by registered letter, 
proof of mailing unregistered notice did not authorize inference 
7: —e Clute v. Des Moines Mut. Hail & Cyc. Ins. Ass’n 

) 

Burden of proof that insured died in consequence of violation of law 
is upon insurer. Sovereign Camp, W. of W. v. Pritchett (Ala.). 

Insurer has burden of proving deceased misrepresented condition of 
health in application. Trull v. Ind. Ord. of Puritans (Cal.).. 

Where there was provision against suicide, insane or not, held that 
under petition alleging death from pneumonia or attempted 
suicide while insane. insurer has burden of proof, suicide not 
being admitted. Security Life Ins. Co. v. Duncan’s Adm’r (Ky.) 

Burden is on one suing to recover loss to show loss falls within terms 
- — New Orleans Ry. & Lightg. Co. v. Atna Fire Ins. Co. 

a. 

Where insurer was not Hable for injuries from disease, absence of 
disease contributing to death was as much part of plaintiff's 
case as affirmative showing of occurrence of accident producing 
injury and death, although insurer alleged diseased condition 
of deceased as proximate contribution to death. Kellner v. 
Travelers’ Ins. Co. of Hartford (Cal.) e 

Burden is upon insure: to establish affirmative defense that “death re- 
sulted from voluntary exposure to danger in violation of — 
United Commercial Travelers’ Ass’n (Iowa) 

Insured, committing suicide, is presumed sane at time. 

National Life & Acc. Ins. Co. (Mo.) 

In defense on ground of misrepresentation, insurer has burden of proof 
that answers were not only untrue, hut that insured knew or 
should have known them to be untrue. Chadwick v. Beneficial 
Life Ins. Co. (Utah.) 

In absence of contrary evidence, sanity of assured, taking poison, 
presumed. Brunswick v Stndard Acc. Ins. Co. (Mo.) 

When policy has been delivered and first premium paid, burden is 
upon defendant insurer to show it was delivered while insured was 
not in good health and did not become effective. Logan v. New 
York Life Insurance Co. (Wash.) 

In suit on policy containing exception clauses, plaintiff has burden 
of establishing that accident does not fall within exceptions. 
Travelers’ Ins. Co. v. Harris (Tex.) 

Plaintiff beneficiary has burden of proof that assured’s death resulted 
from accident—presumption against suicide does not carry further 
presumption of accidental death—where it was shown that as- 
sured died from self-administered poison, presumption arose that 
act was accidental—presumption against suicide can be over- 
come by circumstantial evidence only if such as to negative 
every reasonable inference of accidental weath. Brunswick v. 
Standard Acc. Ins. Co. (Mo.)........+. 

There is presumption that man will not take ‘own life. 

v. Southern States Life Ins. Co. of Ala. (S. C.) 

If evidence is consistent with theory of accidental death, legal pre- 
sumption requires finding against suicide—when policy provides 
no recovery for death unless caused by accidental means, burden 
of proving it was so caused is on plaintiff. Farrar v. Locomo- 
tive Eng. Mut. Life & Acc. Ins. Ass’n (Minn.) 

Burden of proving breach of condition forfeiting policy is on insurer. 
Clover Crest Farm, Inc., v. Wyoming Valley Fire Ins. Co. (N. Y.) 

Beneficiary cannot recover on 15-year settlement policy giving insured 
share in profits upon maturity of period to be creditable to fu- 
ture premiums, where insured had defaulted in payment of 
premium, without proof of value of policy at insured’s death. 
Northwestern Nat. Life Ins. Co. v. Evans (Tex.) 

Answers to questions in application are presumably true and defendant 
company has burden of proving contrary. McEwen v. N. — 
Lite Ina. Co.. (Cal.). .cccosscéccoeses Seecessoves 
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Where insured claimed manager had consumed without payment 
large quantities of club’s liquors, held club had burden of proof 
manager did not pay for such liquors. Los Angeles Ath. Club 


v. U. BS. Pid. & Guar. Co, (Cal.)....cccccccvcccsccccvccsscseces 5 


Where insurer denied Hability because building was vacant, and 
plaintiff pleaded waiver by insurer’s agent of vacancy clause, 
court properly allowed plaintiff to assume burden of proof. 
North River Ins. Co. v. Rawls (KY.)....cecssecceecessesesesesss 

Burden is upon plaintiff to show cause of action does not fall within 
excepting clauses in policy. Northwestern Nat. Ins. Co. 
Westmoreland (Tex.) 

Burden of proof is on beneficiary to show death of insured resulting 
from causes enumerated by policy as establishing insurer’s 


Hability. Leland v. Order of United Com’! Travelers of America = 


(Mass. ) 

Presumption of law is against suicide, so that burden is on party so 
asserting. Wharton v. N. Y. Life Ins. Co .(N. C.) 

Where agent knew it was necessary to run part of insured mill during 
night, such knowledge, chargeable to insurer, is admissible in 
construing covenant not to operate after 10 P. M.—where claimed 
that policy covered mill and boiler house and not another mill, 
destroyed. evidence that insurance on plant was placed by single 
agent held, in view of knowledge of agent as to premises, 
admissible on question of what property was insured—evidence 
that agent prior fo loss informed agent of insured that rate on 
which policy was based was lower than on building destroyed 
held admissible. Williams Mfg. Co. v. Insurance Co. of No. 
America (Vt.) eoveccccces 

Evidence insured was in poor health at time of assignment of policy 
and of assignee’s knowledge, is competent on question whether 
assignment was with wagering intent.. Finnie v. Walker 


(U. 8.) 
Certificate of medical examination by physician of society is part "of 
contract and may be received in evidence. Sov. Camp, W. of W., 
v. Martin (Tex.) .... ob eeccceses avbesodove 
Health and accident insurance are excluded from “operation of cer- 
— — section. Aaberg v. Minnesota Comm. Men’s Ass’n 

nn. 
Where insurer alleged fraud in proof of loss, insured’s evidence that 
several insurance companies had inspected stock before policies 
were written, is admissible. New York Jobbing’ House v. 
Sterling Fire Ins. Co. ee 
Where policy showed rights of mortgagee | ‘different from those of 
mortgagor. admission of evidence showing interest of mortgagee 
and that suit was for its benefit, was proper. Williams Mfg. 
Co. v. Insurance Co. of No. America (Vt.). eee 
quired notice, his acts and conduct touching his purposes and 
Where defense was that insured had changed occupation without re- 
intentions are competent as evidence to determine question of 


1 


4 


2 


90 


91 


79 


47 


90 


fact. Jaques v. Order of United Comm. Trav. (Kan.).......... 111 


Jury could take into consideration evidence of good character of in- 
‘sured in determining allegation of fraud and deceit alleged to 
‘e 7 been practiced by him. Wingo v. New York Life Ins. Co. 
In defense on ground < of misrepresentation as to health and consultation 
of physician, plaintiff could prove no such questions were asked 


or answers made. Chadwick v. Beneficial Life Ins. Co. (Utah).. 266 


Testimony of witness at coroner’s injury, introduced as part of evidence 
of assured’s death by own hand, held inadmissible. Sovereign 
Camp, W. of W. v. Winn (Ga.). Coe ro ceevoccccccresceceece 

Insured may prove value of building destroyed, notwithstanding insurer 
conceded its value was largely in excess of amount of policy. 


Williams Mfg. Co. v. Insurance Co. of No. America (Vt.)........ 1 


Where, by express provisions, interest of insured was original cost of 
improvements at certain date, less monthly named depreciation 
decreases, and insurer was not liable beyond actual cash value 
at time of loss, testimony tending to show cash value of insured’s 
interest in improvements at time of fire was admissible. Phonix 
Se, Gi: WA COs CD bec ceccendeseseascesecs cccccccce 

Under inventory and books provision, insured was not required to show 
by books profits for year preceding inventory, but could establish 
by any sapentent: evidence. Lavenstein a v. Hartford Fire 


Ins. Co. (Va.). eee ++. 308 


Evidence as to valee of remaining walls, cemanarative cost of recon- 
struction using such walls, or building anew is admissible on 
issue of total loss. Fire Ass’n of Phila. v. Strayhorn (Tex.). 


Soa insured to read to jury certain answers found among gratia 
e 


ath was no error. ee v. No. ———. Life & Cas. 
Co. (Minn.) .... 


to show compliance with conditions, although not evidence — 


esmeeer of facts therein. Sovereign Camp, W. of W. v. Pritchett 


POO eee ee eee eee wees 
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(665) Evidence held to show that insured was sick with last illness when 
saney was delivered. Burgess v. Pan-American Life. Ins. Co. 

Evidence “hela insufficient to prove that ‘insured’s “representation of cause 
of mother’s death was untrue. Mickschl v. Nat. Council Knights 
& Ladies of Security (Cal.)....ccccccccccccccescvccccessccccsess 

Testimony that there has been no material change it. value of property 
since issuance of policy was sufficient to support court’s finding 
that there had been no deterioration. Joyce v. St. Paul F. & M. 
Ins. Co. (Mo.) eovcceue . 

By introducing policy and proof of death, “beneficiary establishes prima 
facie case. Burgess v. Pan- American Life Ins. Co. (MO.). 2.22065 

Under evidence, whether insured died of accident or disease held for 
jury, and evidence held to support verdict. Jaques v. Order of 
United Comm. Trav. (Kan.). 

Credit for first premium may be extended and be shown by “facts ‘and 
circumstances of application and delivery and by general practice 
of insurer through agent—evidence held insufficient to show in- 
sured’s note, payable to agent, was given and accepted as first 
premium payment—recital on application that first paymnt due 
had been paid in cash has no evidentiary weight as to whether 
note was payment where conceded no such cash payment was 
made. Wagner v. Old Colony Life Ins. Co. (Wis.). 
of issuance, payment of premium, death of insured and of 
furnishing proof of death was prima facie case—where defense 
was that plaintiff made business of securing policies on moribund 
persons and that policy had been secured by submitting a sub- 
stitute for physical examination. beld there was substantial 
evidence ae plaintiff to recover. ave v. Metrop. Life 
Ins. Co. (Mo.) eecces cosecececce 

Evidence that —- “Trull” had paid premiums on certificate for many 
years held to sustain finding certificate was in fact issued to 
him although under the name “Prull.” Trull v. Ind. _— of 
Puritans (Cal.) 

Evidence of medical examiner and others held ‘to ‘sustain finding “that 
deceased was not guilty of misrepresentation in stating his health 
was good in application. Trull v. Ind. Ord. of Puritans (Cal.).. 

Jury finding that appraiser chosen by insurer was not disinterested 
held supported by evidence. Delaware Underwriters v. Brock 
(Tex.) 

Where insured claimed policy covered mill destroyed by fire, “evidence 
held to warrant finding that it was included ‘in policy. Williams 
Mfg. Co. v. Insurance Co. of No. America (Vt.) 

Evidence Feld to show damage to generator was caused by short cir- 
cuit and not by fire in wooden stairway and platform enclosing 
its 7, New Orleans Ry. & Lghtg. Co. v. Attna Fire Ins. 
Co. (La 

Evidence held to warrant finding that death Tesulted * wholly or in part 
from pathological condition of deceased. Kellner v. Travelers’ 
Ins. Co. of Hartford (Cal.) eaases 

Evidence showing agent had fraudulently withhela money and property 
of plaintiff and appropriated to own use is sufficient to warrant 
recovery upon bond for larceny or embezzlement and fact that 
agent had not been prosecuted or that proof was not same as 
required in such prosecution will not defeat eee i 
Milling Co. v. Kansas Cas. & Sur. Co. (Kan.)... 

Evidence sustains finding that plaintiff and defendan 
into oral contract of insurance, but court erred in limiting as 
proof effect of letter quoted, dated October 3, to contract made 
August 2 or 3. pleadings being sufficient to permit proof of con- 
tract made between August 2 or 8 and October 13. Quinn- 
Shepherdson Co. v. U. 8S. Fid. & Guar. Co. (Minn.)........eeee00% 

Evidence held to show inventory taken February ist dld not include 
purchases during preceding January—evidence held to show in- 
sured complied with provision requiring set of books to be kept. 
Lavenstein Bros. v. Hartford Fire Ins. Co. (Va.). 

Evidence held to show money was actually loaned by “thira party to 
insured company, and used by it in paying injured servant’s judg- 
ment so that it sustained a loss rendering insurer liable. Hoag- 
land Wagon Co. v. London Guar. & Acc. Co. (MQ.).....eeeeeseee 


Testimony of insured’s wife and daughter that prior injury in ques- 
tion occurred more than five years prior to date of policy, where 
not contradicted, was sufficient to show insured did not make 
false answer to question. Transylvania Cas. Ins. Co. v. Paritz 
(Ky.) 

Where fire covered area six feet square and did not burn through floor, 
evidence held insufficient to support findings as to loss and 
damage. Barnett v. Prussian Nat. Ins. Co, (Tex.) woce 


Where accident policy was payable to wife, if living,. otherwise to 
husband’s administrator, and both husband and wife died by 
capsizing of boat in cyclone. evidence held to show wife survived 
husband. Warren v. Adtna Life Ins. Co. (MO.)....ceececceees 

It is not incumbent on insurer to prove beyond reasonable doubt in- 
sured committed suicide, preponderance of testimony being 
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sufficient. MacKendree v, Southern crane. Life Ins. Co. - 
Ala. (8. C.) ccesecesece 

Mere proof, insured while in military service 
gunshot wound by fellow soldier is insufficient tc show death 
was result of military service to defeat recovery under pro- 
visions excepting such risk. Malone v. State Life Ins. Co. (Mo.). 

Evidence held to warrant finding insurer’s agent did not inquire of 
insured as to interest in property. but without inquiry pre- 
pared application for insured as owner, although only mortgagee, 
which insured signed without reading. Houlden v. Farmers’ 
All, Co-op. Fire Ins. Co. of Steuben Co. (N. Y.) eon 

Where insurer alleged fraud in proof of loss, evidence held to sustain 
finding for claimant as to amount of merchandise lost. New 
York Jobbing House v. Sterling Fire Ins. Co. (Utah). vee 

Evidence held to show property had been attacked by fire when ex- 
plosion occurred. Coniglio v. Conn. Fire Ins. Co. (Cal.)........ 

Evidence held to sustain that insured violated iron safe clause by 
failing to produce or account for books. Morris v. Stuyvesant 
Fire Ins. Co. (La.)....... 00 Sree bectpes 

Findings held to establish subsequent explosion was caused by fire 
within and not without insured oe Coniglio v. Conn. 
Fire Ins. Co. (Cal). eveeves 

Where hail policy covered loss to gpecified fruit. evidence hela to sus- 
tain findings that trees had growing fruit, fertilized growths 
which would have become apples and pears, for destruction of 
which insurer was liahle—evidence held to justify application 
of rule of damages for difference between amount grown on 
damaged tract and fair average of undamaged tracts in 
neighborhood. Harris v. Michigan Mut. Hail. Ins. Co. (Mich.). 

Evidence held to show waiver by insurer of time of payment. Wacker 
v. National Life & Acc. Ins. Co. of Nashville (Tenn.).......... 

Evidence held sufficient to warrant finding insured’s injuries resulted 
through accidental means. finally resulting in death. Western 
Indem. Co. v. MacKechnie (Tex.) ¢obecve 

Provision forfeiting, if mechanics are employed in altering more than 
fifteen days at time, is highly penal and will not be enforced 
on mere inferences. Evidence that mechanics were employed 
about premises for some six months held insufficient to show 
they were employed fifteen consecutiie days within such provi- 
sion. Clover Crest Stock Farm, Inc., v, wires vere Fire 
ina. Co. CN.. F.) 

Evidence considered and held that ‘trial court_ did not err. in "permitting 
verdict of accidental death to stand under presumption against 
suicide rule. Farrar v. Locomotive Eng. Mut. Life & Acc, Ins, 
Ass’n (Minn.) 

Evidence held insufficient. to show employer promptly gave notice after 
executive officers received notice of employee’s dishonesty. Los 
Angeles Ath. Club v. U. S. Fid. & Guar. Co. (Cal.)... 

Evidence that insured wrote frequently to mother and sent her money, 
that he earned good wages and was of cheerful disposition, 
without financial difficulties, and that he was last seen going to 
forest fire, where many were burned beyond recognition, was 
sufficient to sustain finding that he died in such fire. Fanning 
v. Equiitable Life Assur. Soc. of U. S. (Pa.) 

Evidence held to sustain jury finding that answers in application re- 
garding latest date of consulting physician and that he had 
never spat blood, were true—conflicting evidence held to sus- 
tain jury finding that insured was not addicted to daily use of 
Gu} nor used it to excess. McEwen v. N. Y. Life Ins. Co, 
(Cal, acosecee 

In action on policy defended on ground neared was alcoholic when 
he applied, evidence held to justify jury in finding that insurer, 
through agent and examiner, had knowledge of insured’s con- 
dition—evidence as to insured’s drunken condition when so- 
licited, with fact that agent filled out application and check for 
premium, held to justify insured’s conduct not fraudulent. Met- 
ropolitan Life Ins. Co. v. Wathen (Ind.) 

Evidence held to show one building was occupied as dwelling and 
the other as barn when destroyed by fire. Sundin v. County 
Fire Ins. Co. of Philadelphia (Minn.) 

Evidence that insured, killed by train, was guilty of negligence does 
not of itself prove an intent to commit suicide. Wharton v. 
N. Y. Life Ins. Co. (N. C.). F 

Where defense was that building was vacant in violation of policy, 
testimony to show waiver by insurer’s agent of vacancy clause 
held sufficient to sustain verdict for plaintiff. North River Ins. 
Co. v. Rawls (Ky.) i erevece wees 


Under evidence, whether insured died of accident or disease held for 
jury, and evidence held to support verdict. Jaques v. Order of 
United Comm. Trav. (Kan.)........ es esecves 

Evidence held to support jury’s finding that accident was ‘sole cause of 
injury and that insured was wholly disabled and prevented from 


performing duties pertaining to occupation. Metropolitan Cas. 
CO. V. WGWAFTAS (TOR) cccccscvvccccccccssccccvccccccsccccccccs 208 
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Evidence held sufficient to sustain finding that death was due to ac- 
cident and not to suicide. Wilkinson v. Standard Acc. Ins. Co. 
(Cal.) 

Evidence held sufficient to take to jury question of ‘whether’ insurer 
paid losses thereby being entitled to be subrogated to insured’s 
rights. Northwest Door Co. v. Lewis Inv. Co. (Ore.) 

Where policies and reinsurance contract were set out in pleadings, 
whether clause in original policy became part of reinsurance 
policy was question of law. Western Life Indem. Co. v. Couch 
Ind.) 

Held under evidence, where there was stipulation against additional 
insurance without consent and such was secured that court did 
not err in directing verdict for insurer. Sherrer v. Queen Ins. 
Co. (Ga.) 

Question of whether sickness of insured at time of delivery” ot ‘policy 
contributed to death was for jury. eee v. Pan- — 
Life Ins. Co. (Mo.) 

Evidence held to ‘justify submission to jury of 
sured was by accident substantially disabled from performing 
duties of business and whether death resulted from accident. 
Hartford Acc. & Indem. Co. v. Davis (Ky.)......eeeeess e 

Whether insured had tuberculosis before policy was procured hela tor 
jury. King v. Metrop. Life Ins. Co. (Mo.) 

Whether insured’s father was afflicted with and died “of cancer, con- 
trary to insurea’s statement in application, held for jury. 
McGinty v. Brotherhood of Ry. Trainmen (Wis.) 

Where insurer pleaded it had been deprived of right of arbitration by 
wrongful act of insured in refusing to arbitrate unless allowed to 
select disqualified appraiser, though insurer had demanded 
arbitration and selected appraiser, court properly submitted 
question whether defense was sustained by determining whether 
insurer’s os was disinterested. Delaware Underwriters v. 
Brock (Tex.) 

Evidence shown by record held to require directed ‘Verdict’ for * plaintiff. 
defendant not having sustained burden of proving plaintiff's 
breach of policy by nonpayment of assessments or taking ad- 
ditional insurance without notice. Lagden v. Concordia Mut. 
Fire Ins. Co. (Mich.) 


Insured’s driving at high speed or negligently does not deprive accident 
caused by breaking wheel of its accidental character nor nega- 
tive finding that death was occasioned by accidental means— 
proved and admitted facts and circumstances held such that 
court could not have properly directed verdict for insurer on 
theory of entire failure of proof of accidental character of death 
or means thereof—where death resulted from wreck of auto- 
mobile, evidence as to death resulting from insured’s voluntary 
exposure to danger, voiding contract, held for jury—evidence 
on question whether death was result of insured’s violation of 
held to entitle defendant to have matter submitted to jury— 
pure questions .of constructions and interpretation to be de- 
termined from terms of contract are for court alone. Rowe Vv. 
United Commercial Travelers’ Ass’n (Iowa). 

Where issue involved whether insured knew he had disqualifying 
disease when he represented himself in good health in appli- 
cation, evidence held sufficient to take case to jury. Chadwick. 
v. Beneficial Life Ins. Co. (Utah) 

Whether death from self administered poison was accident cr suicide, 
held for jury. Brunswick v. Standard Acc. Ins. Co. (Mu.)..... * 

Where issue involved whether insured’s application contained false 
statements as to health and medical consultation, held for jury. 
Wingo v. New York Life Ins. Co. (S. C.) 

Whether insurer had been guilty of vexatious refusal to pay loss held 
for jury. Hoagland Wagon Co. v. London Guar. & Acc. Co. (Mo.). 

Insured having committed suicide, question of sanity should have 
been raised and determined by jury, even if not raised on 
trial. Wacker v. National Life & Acc, Ins. Co. of Nashville 
(Tenn. ) 


Where accident policy provided no agent had authority to change 
terms, and that strict compliance was condition precedent to 
recovery, and insured directed employer’s paymaster to pay 
premium in installments, but left service shortly after policy 
was written, held it was erroneous to charge that payment to 
insurer’s soliciting agent. not authorized to collect. was pay- 
ment to insurer, it being question for jury whether such agent 
had apparent authority to collect. Randall v. Travelers Ins. 
Co. (Mich.) ‘\ 

Where insured died of disease, and there was abundant evidence he 
was afflicted therewith when policy was issued and that state- 
ments relative thereto in application were false, but there was 
rebutting and contradictory evidence, entire matter was for 
jury. Manning v. Prudential Ins. Co. (Mo.) 

Testimony of widow that husband was not sick before date of policy, 
except “a cold,” held insufficient to raise jury question in con- 
tradiction of physician that he had treated deceased for 
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chronic bronchitis. McAuliffe v. Metropolitan Life Ins. Co. 








(CN, 

Whether injuries were effected through accidental means or whether 
disease or use of liquor caused or contributed, held for jury— 
whether insured, at time of executing release to insurer, was 
competent to comprehend nature of release, held for jury. West- 
ern Indem. Co. v. MacKechnie (Tex.) .....s.sececsceees . 

Where defense was “no contract.” meaning of letter from insurer 
to insured held for jury. Williams v. Philadelphia Life Ins. 
SD. GGA). ovo ndinnwecs ibe60.05 0.0900 6606'r-0swapbee's 696.0656 8680406 

Where company ratified unauthorized act of agent in accepting 

premium notes and granting extensions, it became question 
of fact where it had authorized other similar acts—where com- 
pany had canceled the policies, whether agent had apparent 
authority to accept premium notes and grant extensions, con- 
trary to policy provisions, held for jury. Hickson v. Kansas 
ee; RD Se, OR COED o.cass eR esensaccade 00.00 bens coneead'ee 
Whether insured used liquor to excess contrary to representation, is 
for jury—materiality of representations presents question of law, 
not fact. McEwen v. N. Y. Life Ins. Co. (Cal.).......s..se00% 
Credibility of witness being involved, question on affirmative defense 
~. suicide is for jury.. Wharton v. New York Life Ins. Co 
¢ Cad. c0:n0dc0c 0s ep eddnertnncen es 40.50 00509.0665 90090060009 6.0 
Provision requiring written notice within thirty days of injury is 
part of contract and to be construed to give effect to intention 
of parties—if within stipulated time there was no ground for 
belief injury justified claim for damages but such grounds later 
developed and immediate notice was then given, question 
whether notice was. within time is for injury. Employers’ Liab. 
ON ee ee ee ee rr re Tee ee 
(669) Absence of evidence by insurer as to value of remnant of building and 
cost of reconstruction did not preclude right to correct charge 
on total loss and submission of issue whether uninsured owner 
would reconstruct, utilizing remnants. Fire Ass’n of Phila. v. 

BUPA VROre CTOE.). ccccvcccrcescecocsecesese evecevccvvcoccoce 
Instruction held proper as submitting only issue of fact whether there 
had been payment in good faith by insured company of injured 
servant’s judgment against it. Hoagland Wagon ne v. London 
ee ae, Oe: SO, AOD yaaa 5.09006 6 heck sns kavo¥aendeconne chs 

Requested instruction that insurable interest of second * mortgagee ia 
limited to amount of mortgage note and that only one-third 
thereof can be recoverable, held properly denied—whether or 
not insurer had waived any deficiencies or defects in proof 
= property submitted to jury. Taylor v. Northern Ins, Co, 

ee eT ee PE eee 

Instruction that insured’s representation regarding previous diiseases 

and accidents was false if an accident not mentioned occurred 
and had tendency to affect length of life, held prejudicial 
oreor. Menmwen;v. N. ¥. Bike The. Co. (CA) 2. ccceccnscaesscos 

(670) Where policy authorized indemnities for loss of time or lump payment 

if so elected, verdict for plaintiff cannot stand where evidence 

showed neither election nor loss of time. Travelers Ins. Co. 

Ve BON SIE) gacscasndedcnccencerecececéees -heskseneesvons 

Held that findings of court. estimating employee’s appropriations, 
were insufficient where they did not show what proportion of 

the value taken accrued before discovery of acts. Los Angeles 

At. Ciub v. U. B. FIG @ Gubr, Co. (COL)... nic vccctcccccsvecs 

(675) Company, real part in intereast to sue on policy, had right to recover 
statutory damages ani attorney’s fees of insurer for vexatious 

refusal to pay, though policy was pledged to secure note given 
by company for money borrowed to pay injured servant’s judg- 

* ment. Hoagland Wagon Co. v. London Guar. & Acc. Co. (Mo.).. 


XIX. Reinsurance. 


(679) Liability, when assumed by another company, is subject to provisions 
of the reinsurance contract. Spratling v. International Life 

Be, TD, - FUR vine cg ccccsctecece ChOSOREESES DEES OC OoeRDON Vt e.ee 6.08 

(682) Where modified by subsequent reinsurance contract, provisions of origi- 
nal contract as to accrued loan value for automatic extension of 

insurance did not apply. Under reinsuring contract, new com- 

pany was liable for full face value of original policies, without 

diminution by accrued reserve liabilities, assumed lost by in- 

eran - old company. ae v. International Life Ins. 

°. MLD 55 idee 6 ene bees Ra 6k dS Os CE RERESRE SWEAR ERE AS baa TES as bbe 

Where policy holder in. insolvent company exercised “option and took 
policy in purchasing company, latter need repay only: premiums 

aid to it, in forfeiting for breach of warranty. Western Life 

ndem. Co. v. Couch (Ind. ) OAS CEO a bw a6 bbs 650500008660 860N0 008 

(686) Complaint to recover on company’s assumption ‘of ‘certificate, “held not 
defective for failure to fully set out deceased’s application. Trull 

V.. BOG> ORE. OE Passe COAL) 6 coc s chon cvnceces vecsne Seeces sae 

Where contract covered liability for injuries, reinsurer agreeing to 
settle claims and losses of original insurer, and which provided 
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for transfer of cash securities to reinsurer as prerequisite con- 
dition, proof that original insurer had complied with obligations 
was essential to recovery. Grbavach v. Casualty Co. of A. (Cal.). 


Mutual Benefit Insurance. 
CORPORATIONS AND ASSOCIATIONS. 


For most purposes, “mutual benefit associations” are “insurance com- 
panies,” and their certificates are policies of life insurance— 
declaring on policy of insurance and introducing certificate of 
mutual benefit association did not constitute variance. re 
Camp, W. of W., v. Pritchett (Ala.) 

Unincorporated beneficial society is not “insurance company” 
member and beneficiary have only such rights as grow out of 
its rule and contract between parties. Dickerson v. Midvale 
Benef. Ass’n (Pa.) 

A contract between fraternal insurer and agents held not to provide 
for commissions on certain designated certificates—held un- 
ambiguous. Johnson v. Grand Fraternity (U. 8.)... 

Wiggre agent for society had general control of field work and ‘dis- 
position of territory, its overwriting contract with plaintiff to 
induce his purchase of its stock, imposing charge of 10 per 
cent on dues and payments to society, was so much out of 
its regular course of business as to put plaintiff on guard and 
charge him with notice of any want and authority to make 
such contract, with inquiry of society would have disclosed. 
Edwards v. Heralds of Liberty (Pa.)...ccccccccccecs 

On bill against officers and directors of society to recover money, 
charging conspiracy to transfer assets, decree against director 
for money actually received by him would be sustained, where 
court below while exonerating him of conspiracy and actual 
fraud, found him guilty of fraudulently standing aside for con- 
sideration payable out of society’s funds. Keystone Guard v. 
Beaman (Pa.) 

Under constitution and by-laws providing that local lodges could not 
voluntarily surrender charters except under certain conditions 
and that upon dissolution all funds should be delivered to per- 
manent secretary, held that funds must be surrendered upon 
voluntary ‘‘disbanding.” Constitution and by-laws constitute 
contract between parent order and subsidiary lodge and mem- 
bers thereof. Subsidiary High Court, Anc. Ord. of Foresters v. 
Pestarino (Cal.) 

Illinois Court had jurisdiction to appoint receiver for Illinois assets of 
insolvent beneficial association of Pennsylvania, licensed in Illi- 
nois, though receiver appointed in Pennsylvania filed bill show- 
ing appointment. People ex rel. Potts v. Continental Benev. 
Ass’n (Ill) 

THE CONTRACT IN GENERAL 


For most purposes, “mutual benefit associations” are “insurance com- 
panies,” and their certificates are policies of life insurance— 
declaring on policy of insurance and introducing certificate of 
mutual benefit association did not constitute variance. Sovereign 
Camp, W. of W., v. Pritchett (Ala.)..... 

Where resident of foreign state becomes member of society organized 
under laws of such state, and there enters contract with re- 
quirement for performance in conformity with state sanctioned 
by-laws. significance and effect of such by-laws are to be 
construed as by the courts of such state. Modern Woodmen 
of A. v. Meyers (Ohio) 

Society certificate, application, charter and hy-laws together 
_ ane Callahan v. Switchmen’s Union of No. 

CN, ) 

Society certificate, application, charter and by-laws together 
on <r Callahan v. Switchmen’s Union of» No. 
N ) 

Constitution and by-laws of society, so far as applicable, form 
contract. Wallace v. Un. Ord. of Golden Cross (Me.)...... ° 

Society certificate. application, charter and by-laws together consti- 
tute contract. Callahan v. Switchmen’s Union of No. 

(N. Y.) : 

By-law substantially changing contract could not apply to previously 
issued certificate, although insured had agreed that subsequent 
by-laws should become part of contract. Sweet v. Modern Wood- 
men of Amer. (Wis.) 

Where policy was issued when by- laws * provided for certain * payments 
to beneficiary in event of suicide, a subsequently adopted by-law, 
modifying such payments, did not control rights of beneficiary, 
although policy provided that member was bound by subse- 
quently enacted by-laws. Dessauer v. Sup. Tent, Knights. of 
Maccabees of W. (Mo.) 

Amendment to by-laws limiting Hability for suicides held intended to 
apply to existing as well as future membership, but not to death 
claims pending at time of a Wallace v. Un. Order 
of Golden Cross (Me.).......seeeeees eoccce 
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Where order changed provisions of by-laws after insured joined and 
enforced such provisions only on those members who joined 
prior to certain date, held that order could not so discrim- 
inate between its members. Kennedy v. Sup. Council, Cath. 
Ben. Leg. (N. . 

Fraud on part of insured voids, even without express ‘provision to that 
effect. Statements on health and physical condition of applicant 
are material; if false are fatal, being regarded as warranties and 
even if regarded as representations may be made material by 
terms of contract. Hardy v. Sovereign Camp, W. of W. (Ala.). 

Words and phrases in certificate must be considered in light of com- 
mon and general understanding at time written—words “riding 
or driving races’”’ are not so ambiguous when applied to auto- 
mobile races as to require application of rule that ambiguities 
tending to forfeiture, etc., should be construed most strictly 
against insurer. Swanbrough v. United Commercial Travelers’ 
OF A. (COIO.) cecccsccccccccces FS CESC BOONES COCeS 


FORFEITURE OR SUSPENSION. 


Forfeiture is not favored by law and one insisting upon its appligation 
must show strict compliance with all necessary con@ions. 
Antrim v. Telegraphers’ Ben. Ass’n (N. J.) é ches 

Where defense was insured’s nonpayment of assessment, ‘void “an in- 
cluding certain tax. held there was no equity in defendant to 
call for mitigation of legal rules, although tax amounted to 
but 15 cents, since equity abhors forfeiture. Barber v. Hart- 
ford Life Ins. Co. (Mo.). 

Where by-laws required 30 days. ‘notice of assessment “and “provided 
forfeiture for default of payment, held that in absence of pre- 
scribed method of service. notice must be personally served as 
condition precedent to forfeiture. Antrim v. Telegraphers’ Ben. 
Ass’n (N. ») 

If association recognizes continuing existence of contract “by” requiring 
proofs of claim, furnished by beneficiary, right to defend on 
previously known grounds of avoidance or forfeiture is lost. 
Ceresia v. St. Giuseppe Mut. Aid W. M. Ass’n (Mo.).........++. 

Society, through proper officers, can waive strict compliance with by- 
laws. Ceresia v. St. Giuseppe Mut. Aid. W. M. Ass’n (Mo.)...... 

Under laws of organization, held that local clerk was only special agent 
with defined powers and could not waive requirements or create 
an estoppel against organization. Valentine v. Head Camp Pac. 
SOris., W. CF W. (COL docccecccscvccccvcccccsescoccenvccccccece 


No waiver of forfeiture or avoidance arises from acceptance of 
premium unless insurer at time had knowledge of facts, and mere 
opportunity for examination does not charge insurer with knowl- 
edge of what examination would disclose. Hardy v. Sovereign 
ee A TTT errr eee er eee 


Where local clerk had no power to waive requirements, failure to 
pay assessments ipso facto removed insured from good standing 
and suspended certificate. Valentine v. Head Camp, Pac. Juris., 
We GE We GOL) coccccscccecodecescocdoneccesedessenes . 

Association’s constitution, having such terms as to render it self- 
executing, it need not take affirmative action against member 
to declare forfeiture. Oleske v. Piotrowski (Ind.)........seeee8 


Statement in application for reinstatement, certifying, representing 
and warranting good health was warranty upon which validity 
of contract depended, and where false, there was no effective re- 
instatement. Valentine v. Head Camp, Pac. Juris, W. of W. 


(Cal. SOCCeCCCPCeCeeeeeeerererererr ere rrr ee ee ee ee ee eee ee eee 


If insured paid arrearages without revealing his ill health it was fraud 
on society to prevent reinstatement, unless society had knowledge 
of condition when eoengens money. Hardy v. Sovereign = 
We CL Wa CAla.). cccccccccsns’ cu veebaevces cs 


Where insured defrauded aviee by paying arrears without revealing o- 
pared health, order’s liability is not affected after insured’s 
death by not having tendered back amount paid, but does owe 
same to insured’s representative, having retained it without full 
knowledge of fraud. Hardy v. Sovereign Camp, W. of W. (Ala.). 

By-laws, providing for reinstatement while in good health, were not 
waived by previous reinstatements nor by acceptance of ar- 
rearage payments, made while deceased was suffering from ill- 
ness which terminated fatally, where society did not know of 
such illness and returned premiums. Berry v. Nat’l Council, 
Kgts. & Ladies of Security (Wash.) 

(765) Wnder limitation of powers by organization laws, local clerk could “not 
by act or possession of knowledge bind organization to estop it 
from defense upon ground of breach of warranty—where rights 
of parties becam: fixed upon death of insured, and local clerk of 
organization retained money paid by insured’s wife upon at- 
knowledge of organization, it did not constitute waiver or estoppel 
tempted reinstatement a few days before such death, without 
of organization to dispute effectiveness of reinstatement. Valen- 
tine v. Head Camp, Pac. Juris., W. of W. (Cal.)...ccccccseseses 
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BENEFICIARIES AND BENEFITS. 


Money paid to beneficiary is received directly by terms of contract 
and not derivatively in capacity of heir or legal representative 
of deceased insured. Wallace v. Un. Or. of Golden Cross (Me.).. 


Nomination as beneficiary of person not included in class enumerated 
in charter, is nullity. Callahan v. Switchmen’s Union of No. 
Amer. (N._ Y.). eses 

Policy in favor of one who has no insurable interest is against. public 
policy and will not be enforced. Hand v,. Sov. Camp, Woodmen 
of World (Tex.) ... 

Nephews by marriage of insured, “held not. substantially supported “by 
him to give their guardian right to recover from them as his 
beneficiaries. Whiteman v. Heinzman (Ind.).. 

Wife’s will, bequeathing all to husband held to have effectually exercised 


right to appoint beneficiary. Beland v. Cigarmakers’ Int. Union 
OF A. (BMIGHK.) coccccccccccevccsccsnccccccccccccccscccescceccees 


Society, charter prohibiting designation of half-sister as beneficiary, 
did not, by issuing certificate and accepting payments. waive 
defense that such designation was nullity, where it did not 
know she was half-sister. Where society knew of such circum- 
stances and accepted payments, it cannot defeat recovery by 
such beneficiary—society did not, by» issuing certificate and 
accepting payments estop itself from pleading defense that 
beneficiary was in violation of charter where it had no knowl- 


edge at time. Callahan v. Switchmen’s Union of No. Amer. 
(CN. Y.) coecescces 


Beneficiary does not take vested interest in certificate at time issued, 
either in instrument itself or money to be paid under it. of which 
she could not be deprived by any change of beneficiary or terms 
of payment, made in accordance with constitution and by-law, 
although without her knowledge and consent. Wallace v. Un. 
Ord. of Golden Fleece (Me.)......... eecesccce 

Continuance of membership in association with ‘social ’ privileges was not 
a moving consideration to support contract to change beneficiary 
and never to change again. Hallett v. Taylor (Mich.).......... 


(784) Where after death of beneficiary named in first certificate, member 
named new beneficiary and surrendered old certificate and 
new certificate bore date of original, held last was continuation 
of original. Kennedy v. Sup. Council, Cath. Ben. Leg. (N. Y.).. 

By-laws of society providing certain requirements for change of ben- 
eficiary. allegation that state laws construing such requirements 
as ineffective, states a good defense. — Woodmen of A. 
v. Myers. (Ohio) Secret dcecsuccecs 
Where holder of certificate has “done all ‘within “his” power to procure 
change in beneficiary, court, as between conflicting claimants, 
will treat change as having been made. Adams v. Police & 
Firemen’s Ins. Ase’n (NED.)..ccccccccscccccccccsceccescsccccece 

(787) Where provision voided if death occurred by the hand of beneficiary, 
and beneficiary. mortally wounded, insured and then killed her- 
self, policy became void and heirs could not collect under pro- 
vision for payment to estate if beneficiary died before insured— 
such “‘beneficiary’’ was the one at the time mortal wounds were 
inflicted, not necessarily at time of death. Markland v. Modern 
Woodmen of AmeF. (MG) ccecoveccccsvcccsnenceccovscveccocecs 

Under provision denying liability in event of loss from riding or driving 
races, insurer was not liable for death while engaged in racing 
in automobile. Swanbrough v. United Commercial Travelers’ of 
A. (Colo eecccee eocrccessccccecoeeceecocers 

Where plaintiff was injured by dust biowing in eyes while driving 
wagon, cause of injury was accident. Indep. Order of Puritans 
v. Lockhart (Tex.) .... eocccecccece seencccesae 

(788) Wife of member in association is included. in “family” ‘within provi- 
sion that suicide deprives of —— to death benefits, Oleske v. 
Piotrowski (Ind.) 

(789) Society and member may stipulate as part of contract that notice 
of death will be given in certain time and that knowledge of 
death by other members and officers of local council shall not 
enstitute knowledge of society, stipulation being binding upon 
beneficilary—under statute, beneficiary is so bound—gtipulation 
in society’s constitution that no officer or agent of subordinate 
council can waive any insurance provisions, is valid—sending 
proof of claim blank with stipulation printed that society by 
so doing did not waive any provision, after forfeiture for fail- 
ure to give notice, where beneficiary merely filled out and 
sent blank but went to no expense and was not misled, did 
not tend to prove waiver of forfeiture—transmitting by officer 
of local branch to beneficiary of letter written such officer by 
surgeon of society, stating claim was being held in aleyance, 
where letter was not intended for beneficiary and did not cause 
her to take any step on faith thereof, did not estop society 
to assert forfeiture for failure to give notice—obtaining of bene- 
ficiary’s affidavit, after forfeiture, by secretary of local branch, 
and attorney, neither authorized to do so, where beneficiary 
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was put to no expense, was no evidence of waiver of forfeiture— 
cillecting of evidence by society for its defense is no evidence 
of waiver or estoppel—effort made by local branch to com- 
promise suit against parent society and to pay beneficiary sum 
of money was no evidence of waiver—mere offer to compromise 
does not tend to prove waiver—demand by society for autopsy 
on body of deceased member was no evidence of waiver of 
forfeiture for failure to give notice. Allman v. Order of 
United Commercial Trav. of Amer. (Mo.) eees 
Provision of indemnity for loss of four fingers on either hand “construed 
to require payment when there is loss of any material part of 
of each of four fingers on one hand, where each thereby becomes 


practically useless. Travelers’ Prot. Ass’n v. Brazington (Ind.).. 


Where member was allowed to surrender old certificate and new one 
naming different beneficiary was issued, after reserve fund pro- 
visions became effective, held that new beneficiary was entitled 
to rover in full. Kennedy v. Sup. Council, Cath. Ben. Legion 
Cae. 

Where defense was that beneficiary had accepted part. of amount 
named in full satisfaction of claim, and plaintiff alleged settle- 
ment was induced by fraud, held that demurrer to evidence was 
properly sustained, there being nothing to show fraud or reeuey 
Dolnak v. Sons & Daughters of Justice (Kan.) 

Where by-laws of unincorporated beneficial society provided pay- 
ment to beneficiary only and none was effectively named, such 
benefits could not be recovered by member’s administrator, 
nor, after payment to one who court found was beneficiary in- 
tended, could aministrator recover for benefit of member's 
_—> as next of kin. Dickerson v. Midvale Beneficial Ass’n 

a. ee eerccee 


ACTIONS FOR BENEFITS. 


Controversy as to contract rights between association and beneficiary 
is not internal affair, in which decisions of its own tribunal are 
conclusive. Sweet v. Modern Woodmen of America (Wis.)...... 

Statute inapplicable to limitations on giving notice and starting suit. 
Indep. Order of Puritans v. Lockhart (Tex.). 

Where shown that, while supreme lodge of society had head office in 
another county of state, lt had a subordinate lodge in county 
which suit was pending, in which lodge deceased had been in- 
stiated, and had paid dues, sent to head office, jury were au- 
thorized to infer that subordinate lodge was agent of defendant 
in county where suit was pending—jurisdiction of county court 
where suit was pending, was not ousted by agreement signed 
by insured that suit shall be instituted only in certain county. 
Hurley v. District Grand Lodge No. 1, Indep. Benev. Order (Ga.) 

In action against unincorporated society, service of summons was in- 
sufficient where not made upon insurance commissioner. Ind. 
Ord. Bros. and Sisters of Consolation v. Walker (Ala.).......... 

For most purposes, “mutual benefit associations” are “insurance com- 
panies,” and their certificates are policies of life insurance— 
declaring on policy of insurance and introducing certificate of 
mutual benefit association did not constitute variance. Sovereign 
Camp, W. of W., v. Pritchet: (Ala.) ecececcce 


Averment, substantially in statute form. that order insured deceased 
for life and that he died on certain date was sufficient allegation 
that insured died within life of policy. Sovereign Camp, W. of. 
W. v. Pritchett (Ala.)..... eocecvcccccce eos 


Complaint need not allege beneficiary had insurable interest—where 
right to recover did not depend on whether insurer was ordi- 
nary life company or fraternal benefit order, it was unneces- 
sary for petition to allege what kind of insurance defendant 
was authorized to issue—petition alleging policy was in de- 
fendant’s possession and stating its substance and effect, held 
sufficient. Hand v. Sov. Camp, Woodmen of World. (Tex.)... 

Claimant, by proof deceased was member of society, established 
prima facie standing as member, without proof of payments and 
compliance with by-lay requirements—burden of proving for- 
feiture being upon society. Blanco v. Lentino (N. Y.) 

Member, of order was under no obligation to support wife’s nephews, 
so reasonable presumption is they were not dependent upon him 
for support, and burden was’on their guardian to show such 
dependence to make them proper beneficiaries. Whiteman v. 
Heinzgman (Ind.) 

Allegation in assumpsit for death benefits that all conditions had 
been fulfilled, even when denied, does not impose on plaintiff 
burden of proving each particular condition was complied with 
—certificates in hands of plaintiff, promising to pay specific 
sum on death of husband created in her favor presumption that 
he had paid dues essential to original validity of original cer- 
tificates. Tkatch v. Knights & Ladies of Security (Pa.) 

Where plea was interposed that deceased was killed while attempting 
to violate law, evidence of character and reputation held inad- 
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missible. Sovereign Camp. W. of W. v. Pritchett (Ala.)........ 167 
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(819) Evidence held insufficient to sustain fact, not charged in bill, that in- 
sured had promised beneficiary, who paid premiums, that bene- 
ficiary would not be changed. Hallett v. Taylor (Mich.)........ 

(826) Whether society waived by-law limiting sick benefits when assured was 
absent from city, held for jury. Ceresia v. St. Giuseppe Mut. 
Aid. W. M. Ass’n (MO.)........-e000% 

Where issue was whether insured who, six months after purchasing 
chloroform was found-with chloroformed handkerchief tied across 
face and without signs of struggle. was suicide in violation of 
policy, held error to direct verdict for beneficiary. Sobischek- 
Robinson v. Supreme Council Royal Arc’m (N. Y.) 





